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UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF NEW YORK 


ee a, ik a ges ca, A, ae i va ea ee Sea “x 
CHARLES JAMES, : 
Plaintiff, g 

-~against- : : 

THE BOARD OF EDUCATION OF CENTRAL : 


DISTRICT NO, 1 of the towns of 
ADDISON, _CAMERON, RATHBONE, TUSCARORA, : COMPLAINT 
WOODHULL, THURSTON, ERWIN, LINDLEY and 
CANISTED; STEUBEN COUNTY, NEW YORK; 
EDWARD J. BROWN,. Distxict Principal, _ 
Central District No. 1; CARL PILLARD, 
Principal, Addison High School; and 
ROBERT ANDREWS, President of the 

Board of Trustees of Central District 
We. i, 


Defendants. : 


I, JURISDICTION 


1. The jurisdiction of this Court is invoked under 


Title 28 U.S.C. §2201 et seq and Title 28 U.S.C. §1343(3) ct 


pea 
seg, this suit being authorized by Title 42 U.S.C. §1983. ‘This 
: paris 


is an action for declaratory relief, compensatory damages 

and injunctive relief to prevent. the further deprivation under 

the laws, customs and usages of the State of New York of 

rights, privileges and immunities secured to the plaintiff 

by the First and Fourteenth Amendments to the Constitution of 
\ 


the United States, Jurisdiction is conferred upon’ this 


Court by Title 28 U.S.C. §1343(3). 


he 


II. PARTIES 

2. a) Plaintiff, CHARLES JAMES, was a teacher of 
eleventh giade English at Addison High School until he was 
dismissed by the defendants for wearing a black armband on 
his sleeve on December 12, 1969. He is a resident of Pine 
City, New York. 

b) Defendant, BOARD OF EDUCATION OF CENTRAL 
DISTRICT NUMBER 1 of the towns of ADDISON, CAMERON, RATHBONE, 
TUSCARORA, WOODHULL, THURSTON, ERWIN, LINDLEY AND CANISTED, 
New York (hereafter, Central District No.1) is the duly 
constituted corporate entity exercising direction and control 
over public education in the above-described geographical 
area of New York State. Central District No. l exercises 
@irection and control over public education at Addison 
High School. 

- e) sutiaiiiaias EDWARD J. PROWN, is, and at all 
times relevant hereto was, the District Primipal of Central 
District No. 1, and, upon information and belief, is the 
Chies Executive officer of the public schools operated by 
Central District No. l. 

ad) Defendant, CARL PILLARD, is, and at all 
times relevant hereto was, the Principal of Addison High 
School. 

e) Defendant, ROBERT ANDREWS, is and at all 
times xelevant hereto was, President of the Board of Trustccs 


of Central District No. l. 


an English teacher at Addison High School. He was dismissed 
on January 13, 1970. Apart from the “black armband incident" 
described below, all concede that he performed his teaching 


duties at Addison High School in a highly satisfactory manner. 
4. un November 14, 1969, prior to reporting to 


school, CHARLES JAMES, affixed a black armband to his jacket 
in order to express his sense of anguish over the widespread 
loss. of life in connection with the war in Vietnam. It was 
James' intention by wearing a black armband, the traditional 
sign of mourning, to express his deep religious conviction 
as a practicing Quaker that the existence of war, in any forn, 
could not be reconciled with’ the teachings of the Religious 
Society of Friends (Quakers). 
5. The black armband which plaintiff affixed to 

; \ 
his sleeve on November 14, 1969, had been prepared by the 
Elmira Meeting “OP-the Religious Society of Friends (Quakers) 
of which plaintiff is an active member. November 14, 1969 


‘a hes I le Ne ge IN 
had been designated by the Elmira Meeting and by other religious 


organizations as a nationwide day of mourning for those killed 


in Vietnam. 


+ 


i & 
| III, THE INCIDENT AT ISSUE 
3. On June 7, 1969, CHARLES JAMES was cngaged as 
6. Shortly after the opening of school on Novermbver 
14, 1969, the defendant, PILLARD, entered plaintiff's hone 
room and observed plaintiff's black aixnieund, but made no 
mmment concerning it. Midway through the second period, 


plaintiff was summoned from his class to the defendant PILLAND's | 


| 


| 


| 
= 8. Avr arranging for the Supervision of his bs 
pcilbemabs ka te fs. Feist Bs chest caidas. | Matlacha scabs PROT VS Ei Ren 
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\ 
offic’ where he was asked his reason pom wearing a black 
armband. Plaintiff answered: "Because I am against killing," | 
The defendant PILLARD stated that if he permitted plaintiff 
to continue to wear a black armband, parents and other members 
of the commurity outside the school, particularly those who 
vote on wie school budget, would become Coates The 
defendant PILLARD, thereupon, and without other stated reason, 
ordered plaintiff to remove the black armband immediately. 

When plaintiff refused, the defendant PILLARD ordered him to 
report to the defendant BROWN's office. 

7. After insuring that his class remained in 
order, plaintiff reported to the defendant BROWN's office, 
where he was, once again, asked his reason for wearing a 
black armband. Once again,’ plaintiff replied: "Because I 
am against killing." The defendant BROWN, thereupon, ordered 
plaintiff to remove the armband, accusing plaintiff of 
engaging in a political and illegal act against President 
Nixon. Plaintiff attempted to assure the defendant BROWN 
that the wearing of the black armband was not motivated by 

amend ee Mee 
political considerations, but stemmed from a genuine religious | 


a ap 
aversion to killing. Nevertheless, the defendant BROWN 


ordered him to remove the black armband, threatening suspen- 


sion and termination if he persisted. When plaintiff refused, 


he was ordered to leave the school mK: de 


iN 


€ 
‘ 


class, plaintiff ieit Addison High School and proceeded to 
the Quaker Meeting House in Elmira where he participated 
in a prayer vigil seeking the end of war in any form. 

9. At no time on November 14, 1969, or at any 
time ‘ -ereafter, was it even alleged that plaintiff's wearing 
a black armband caused or threatened any interference 
whatever to the iene operation of Addison High School. 

10. At no time on November 14, 1969, a@ at any 
time thereafter, was it even alleged that plaintiff attempted 
to impose his political or religious views upon his students. 

11. On Saturday, November 15, 1969, plaintiff 
received a communication from defendant, CENTRAL BOARD No, 1 
confirming his suspension, but permitting him to return to 
his duties immediately, provided that he engage in no 
political activity while in school. 

12. Since the incident which had precipitated his 
dsenekinn had been motivated overwhelmingly by religious 
conscience, plaintiff returned to school on November 17, 1969, 
hopeful that the entire incident was closed. 

13. On December 12, 1969, the Elmira Meeting of 
the Religious Society of Friends (Quakers) once again prepazxed 
black armbands as a sign of mourning for adl those killed in 
war, * Plaintiff, viewing the black armbands as the expression 


of a deeply felt religious conscience, once again wore a black 


armband to Addison High School on December 12, 1969. 


8a “i ) 
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14, Plaintiff was summarily suspended from his 


teaching Juties by defendant, BROWN, and on January 13, 1970, 
was fired by defendant CENTRAL BOARD NO. 1, without a hearing, 
solely as the result of his wearing the black armband in 
‘ question, 
15. At no time on December 12, 1969, or at any 
time thereafter, wes it even alleged that plaintiff's 


wearing a black armband had caused or threatened any 


High School, 


‘ interferenc@whatever to the normai operation of Addison 
16. At no time on December 12, 1969, or at any 
time thereafter, was it even alleged that plaintiff attempte4 


in any way to impose his political or religious views upon 


| his students, 


administrative remedjies by unsuccessfully appealing defendants' 


17. Plaintiff exhausted his New York State 
& actions to the New York State Commissioner of Education. His 


appeal was denied on September 23, 1970, 


a 
18, Plaintiff has been unable to secure employment 


19. Plaintiff incurred substantial medical 
expenses subsequent to his dismissal which would have: been 
Leimburscd pursuant to his insurance coverage had he not been 
unlawfully dismissed. 

20. Upon information and belief, many teachers 


as a public school teacher since his dismissal by defendants, 
| 
at Addison High School regularly display symbols of religious 


ber 


4 
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conscience, including crucifixes, religious medalions and 
Masonic jewelry without incurring disciplinary sanctions. In 
addition, upon information and belief, at least one teacher 
at Addison High School ia. without incurring disciplinary 
sanction, prominently displayed the slogan "Peace with Honor" 
on a bulletin board in his classroom to express his support 
for the Government's policy in Vietnam. 

21. Upon information and belief, teachers in 


neighboring high schools have worn black armbands to school 


on several occasions without incurring disciplinary sanctions. 


IV. CAUSES OF ACTION 


22, The action of the defendants ie dismissing 
piaintit* for engaging ina CP Re USN display of 
religious conscience infringed upon plaintiff's constitutionally 
protected right to the free exercise of his religion. 

| 23. The action of defendants in dismissing 

plaintiff for engaging ina non-disruptive expression of 
siciasilaliaes infringed upon plaintiff's constitutionally 
protected right of free speech and free expression. 

24. The action of defendants in dismissing plain- 
tiff without affording him any hearing whatever constituted a 
violation of plaintiff's right to be free from the deprivation 
of sink ite due process of law. 

25. ‘The action of defendants in dismissing 


plaintiff for engaging in a non-disruptive display of religious 


8 


10a 


conscience, while freely permitting other faculty members to 
engage in displays of religious conscience, constituted a 
denial of the equal protection of the laws. 


26. Plaintiff has no adequate remedy at law. 


WHEREFORE, snawedse prays that this Court: 

a) declare that defendants have violated 
plaintiff's right to the free exercise of his religion by 
dismissing him for engaging in a non-disruptive display of 
religious conscience; 

b) declare that defendants have violated 
plaintiff's rights of freedom of speech and freedom of 
expression by dismissing him for engaging in a non-disruptive 
display of conscience; | 

c) declare that defendants have violated 
plaintiff's right to due process of law by dismissing him 
without any hearing whatever; 7 

: a) declare that defendants have violated 


_. plaintiff's right to equal protection of the laws by singling 


him out for dismissal, despite the fact that anes faculty 
members prominently engage in iatietenites displays of 
religious conscience, 
e) grant plaintiff compensatory damages 
sl in the sum of $25,000.00 which may be proved to have stemmed 


from the defendants' unlawful acts, 


lia 


f) grant plaintiff appropriate equitable 
relief compelling defendants to remove any reference to the 
unlawful dismissal of plaintiff from chek: wecotae. 

g) grant plaintiff appropriate equitable 
relief compelling defendants to reinstate him as a faculty 
member at Addison High School; and 

. h) grant such other and further relief 
ac to the Court may seem just and proper. 
Dated: New York, New York 


April <* , 1971 
v Respectfully submitted, 


© ss Ps 
Ve Oy poue 9 
4, ESAS C/ Rat 


Jereniay S.; Gutman, Esq, 

Burt Neuborne, Esq. 

New York Civil Liberties Union 
84 Fifth Avenue 

New York, New York 10011 

(212) 924-7800 


Harrop Freeman, Esq. 
Cornell Law School 
Ithaca, New York 14850 


Herman Schwartz, Esq. 

State University of New York at 
Buffalo 

School of Law 

77 West Eagle Street 

Buffalo, New York14202 


Attorneys for Plaintiff 


MARRY TREININ 
“)TORNEY AT Law 
‘| GAGT MARKET wT, 


COnMEre, M. ¥. 
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UNITED STATES DISTRICT COURT YOR 
THE WESTERN DISTRICT OP NEW YORK 
CHARLES JAMES, 


Plaintiff, 
~against-~ 
THE BOARD OF EDUCATION OF CENTRAL DISTRIcT ANSWER 
NO. 1 of the towns of ADDISON. CAMERON 
RATHBONE , TUSCARORA, WOODHULL. THURSTON , CIV 1971-164 


URWIN, LINDLEY and CANISTEO. STEUBEN COUNTY. 
NEW YORK, EDWARD J. BROWN, District 
Principal, Central School District No. | 
CARL PILLARD, Principal, Addison High School 
and ROBERT ANDREWS, Prenident of the Board 
of Trustees of Central District No. Ss 


Defendants. 


The defendants for an answer to the Plaintiff’s complaint 


allege and respectfully show to the Court a8 follows: - 
1. Deny the allegations in paragraph 1. 


2.A. Admit the @Qllegations in perarraph 2A that nlaintirr 
was a teacher of eleventh erade Enrplish at Addison High School 
but deny the allegations that plaintiff was dismissed solely for 
wearing a black arm band. Defendants have no knowledge or 
information sufficient to form a belief as to the residence of 
Plaintirr, 


2.B.C.D.E. Admit the allegations contained in oararraphs 
2B. 2C, and 2D and that Robert Andrews was at all times relevant 
hereto President of the Board of Education of Central School 
District No. 1. 


3. Admit the allerations in paragraph 3 thet plaintirr 
was engaged as an English teacher and was dismissed on January 13, 


1970, but deny the remaining allegations in aid pararrapn. 


1l3e 
&. Admit the alleration in paragraph 4 that on November 
14, 1969 plaintiff affixed 2 black armband to his jacket and wore 
it in his classroom. ut deny any knowledre or inforration 
sufficient to form a belief as to the remainder of the allerations 


in said paragraph. 


5. Deny knowledce or information eufficient to form a 
belief as to the allegations contained in pararraph 5 of the 


complaint. 


G. Admit that the defendant Pillard observed the arn 
band on plaintiff and discussed the matter with plaintiff after 
cheoking with defendant Brown. That after further discussion 
said defendant asked plaintiff to go to Mr. Brown's office. 


Deny the other allegations of paragraph 6 of the complaint. 


7. Deny the allegations allered in paragraph 7 of the 
complaint but admit tie sircumstances as set forth in the attached 
affidavit of Mr. Brown relating the circumstances in revard to 


the matters alleged in said paragraph. 


8. Admit the allegations contained in paracraph 6 of 
the complaint that plaintiff left the hirn school but deny that 
he arranged for *he supervision of his olass and deny any 
knowledge or information sufficient to form a belief as to the 


remainder of the allogations in said pararraph. 


$. Deny the allegations of parazraph 9 of plaintiff's 


complaint anc allege that his wearinr of the arm band taught his 


students only one aspect of a highly controversial subject not 
a A Ne ASA EE 


within the purview of his teaching assignment. That said action 
= a ee 


wee 


constituted an unethical practice by a member cf the teachins 
a a - ce ee A ae ET amet waite aig ET A, 
gg eparereee contrary to sound educational principals. peo! 
COsmares. ie an eas ne EEE aa - 
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lhe 


10. Deny the allegations in paragraph 10 of Plaintiff's 
complaint. 


1l. Admit the allegations in pararraph 11. 


12. Admit that plaintirr returned to school on November 17 
1969, but deny knowledge or information sufficient to form a 


belief as to the remainder of the allerations in said paragraph. 


13. Admit the allegation in paragraph 13 that plaintirr 
wore an arm hand on December 12, 1969 in his classroom in the 
Addison High School. but deny that they have knowledve or 
information sufficient to form a belief as to the reaminder of 
the allegations in the said paragraph. 


14. admit the allegation in paragraph 14 that plaintser 
was suspended from his teaching duties on January 13 and was 
dismissed by Central School District No. 1 but deny that his 
Gismissal was solely by reason of his wearing the bleok arm band 


in question. 


15. Deny the allegations of paragraph 15 of plaintiff s 
complaint and allege that this wearing of the arm band taurht only 
one aspect of a highly controversial subject thet it constituted 
an unethical practice by a member of the teaching profession and 
was contrary to sound educational principals: that it constituted 


an act of insubordination. 
16. Deny the allegations in paragraph 16. 


17. Deny the allegations in paragraph 17, and allere that 
Section 310 of the Education Law of the State of New York 
encompasses all the Constitutional protections which the plaintirr 


15a 
were safeguarded by an appeal to the Suprere Court of the State 
of Wew York and to the hirher courts of that State. 


18. Deny any information or knowledge sufficient to form a 


belief as to the allegations contained in Paragraph 19. 


19. Deny any information or knowledge sufficient to forr 


a belief as to the allerations contained in pararranh 19, 


20. Deny any information or knowledre sufficient to forn 


a belief as to the allerations contained in paragraph 20. 


21. Deny knowledge or inforration suffici<nt to form a 
belief as to the allegations in paragraph 21 and deny the 


relevance of such alleged facts to the issues herein set forth. 
22. Pony the allegations in pararraph 22. 
23. Deny the allegations in paragraph 23. 
24. Deny the allerations in paragraph 24. 
25. Deny the allerations in paragraph 25. 


26. feny the mllegations in pararraph 26 of plaintiff s 
complaint and allege that he had a remedy relevant to himself 
pursuant to the laws of the State of New York of which he 


availed himself in part. 


27. Deny any other allegations of said corplaint not 


heretofore admitted, controverted or denied. 
FIRST DEFENSE 


28. The complaint fails to state a clain against the 


oo ade defendants upon which relief can be granted. 
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SECOND DEFENSE 


29. That the Court has no Jurisdiction of the matters 
alleged because no substantial Federal question has been allered in 
the complaint and because the existence of the qvestions raised 


is foreclosed by previous decisions of the Supreme Court. 


30. That the Court nas no jurisdiction of the ratters 
alleged because the matters raised are so insubstantial as not to 


present a case for Federal intervention. 
THIRD DEFENSE 


31. That the decision of the Commissioner of Education 
in the pre ling brought by the plaintiff against Central School 
District No. 1 disposes of al) the issues in thidFottitest. Byrnat 
said decision is final end not open to collateral seein’ That 
the only means by which review may be had in such circumstances 
is through direct review or in an Article 78 proceedinr pursuant 


to the laws of the State of New York. 
POURTH DEFENSE 


32. That the plaintirr dia not fully exhaut all the 
State remedies available to him and now cannot assert tnat he 
had no opportunity to make his Constitutional case as was 


afforded to him in the New York State and Federal Constitution. 
PIFTH DEFENSE 


33. That petitioner was & probationary teacher that he 
was dismissed during said probationary period upon the 
recommendation of the District Superintendent of Schools by the 


unamimous vote of the Board in accordance with tha provisions of 
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Section 3013 sub. 1 cf the Education Law of the State of New 
York. 


That by virtue of said action by the Board. the issues 


raised by the plaintiff are now moot and academic 


SIXTH _DEFENSE 


34. That the petit‘oner returned to his position on 
November 17, 1969, subject to the conditions set forth n the 
letter of the Board, dated November 15 1969 (Exhibit 4). That 
he violated such conditions by his action in wearing the arm band 
on the second oceasiion that said conduct was not only unethical 
and illegal, but constituted insubordination in that he refused 
to follow a reasonable direction of the Board. 

Upon information and belief, that he returned to his 
position on December 7, 1969, with the intent to violate the 
direction of the Board by the wearing of the arm hand on future 


Moratorium days. 
SEVENTH DEFENSE 


35. That the petitioner was teaching eleventh srade 
English on the occarzions set forth in the petition. That the 
wearing of the arm band was a political act statin; a personal. 
political and partisan position. That on the cays he wore the 
said arm band, large demonstrations were taking placo in 
Washington and in many other cities tnroughout the Country, 
demonstrating against the position of the Government in reference 
to its conduct of the Viet Nam War. That the said arm band was 
a symbol of petitioner's adherence to the political position 
taken by those disagreeing with action taken by the Administration 
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in the conduct of said war. That petitioner's action had the 
effect of stating his personal. political position in respect 
to the Administration's action and was intended to convey his 
political position to his Students and to secure their agreemert 
with and adjerence to the petitioner's position in respect to the 
acts of the Administration in its conduct of said war. That the 
wearing of said arm band constituted partisan politioal activity 
contrary to the ethics of the teachinr profession and constituted 


improper conduct on the part of a teacher in the clrasroon. 


EIGHTH DEFENSE 


36. That the defendant violated the joint code or ethics 
adopted by both the New York State Teacher's Association and the 
New York School Board Association. That said code of ethics 


provides as follows - 


4. The teacher and the school hoard recognize 
their obligations to develop crowing 
appreciations and understandin;- of the 
principles of democracy , they refrain 
from using the school to prorote personal 

evs on relipion, race or partisan 
politics. (Underscoring supplied). 
(Page 8, Code of Ethics. Their Interr retation 
and a Bill of Rights for Teachers. 


The Code of Ethics in addition provides ao foldows: - 


In fulfilling his obligation to the studont 
the educator :.. 


1. Shall not, without Just cause restrain the 
student from independent action in his 
pursuit of learning and shall not, without 
just cause deny the student access to 
varying points of view. (Underscoring supplied) 


2. Shall not deliberately suppress or distort 
subjec’; matter for which he vears 
responsibility. 


a ——_—_—_—_—_— ee ee eee Oeomm—|1 
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NINTH_DEFENSE 


37. That the plaintiff vicleted u43 comritrent te 
the oublic in that he vielated the provisiors of tho Cede of 


Ethics providiny as follows 


In fulfillin: 41s obliration to the public tie 
educator... 
4. Shall not une institutional privile,es fer 


private vain or to orerote noliticnl candidates 
or partisan polltical rectivitics. 


31. The profeesional teacher exercises zood fJudrent 
in political activity. iie nrorerly say ur-e 
friends ona aequaintances to surport a school 
tLonda issue or to vote for candidates in any 
election. The use of ecioo! tine cr school 
premises for partisan political activity is 
improner.  (Underscorinr supplicd) 


TENTH DETENSt 


38. That prior to the “oritorlum Days tie Stste 
Department of Cducation issued a reroranjum tarcuch toe Deputy 
Commissioner, ‘iertert *. Johnson cated ‘icovenner 27 1752 ana «= cony 
of said menorandunm is sttached nereto as Exhibit p wd that tre 
plaintiff violated the -rovisions of anal: merorandur which 
governed the actions of all seiool persornel in resnrd to the 


observance of ‘critorium Day. 


RLEVENTH DD ENSE 


39. ‘The alleyations of the complaint imitente that the 
plaintiff intended to practine the precepts of nis reliyion in 
the classroom anid that thin constituted » violation of the 


separation of Chureh and State as mandated by the Constitution 
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of the State of Yew York and the Constitution of the United 
States. 


WHEREFORE, defendants request judgment dismissing 


plaintiff's complaint together with costs and disbursements of 
this action. 


Dated: June 4, 1971. 
Yours, ete., 


iad AN ima aiipenianiiecnn 


Hy "RY TREININ 

Attorney for Defendants 

Office and Post Cffice Address 
11 Fast Market Street 

Corning, New York 14839 
Telephone: AC 607 962-3167 


To 


John K. Adams, Clerk 

United States District Court 

for the Western District of New York 
United States Court House 

Niagara Square 

Buffalo, New York 14202 


Herman Schwarte, Esq. 

State University of ew York at Buffalo 
School of Law 

77 West Engle Street 

Buffalo, New York 14202 


Jeremiah S. Gutman, Esq. 

Burt Neuborne, Esq. 

New York Civil Liberties Union 
84 Pifth Avenue 

New York, New York 1001) 


Harrop Freeman. Esq. 
Cornell Law School 
Ithaca, New York 14850 
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UNITED STATES DPISTPICT COURT POR 
THE WESTERN DISTKICT OF NEW YORK 
CHARLES JA‘SS 


Plaintifr. 


aréinst- CIV 3971 1°38 


THE BOARD Oj* EPUCATION oF CENTRAL DISTRICT err IT RAR IT? 
NO. l ef the tevns of ADPTSON. CAERCH 

FATUSOYE TUSCARORA. WOOCLULL. TUURSTON. 

FRWIN LINDLEY ane CANTS?TEO STEVUREN COW TTY - 

Ncd YORK SDAARD J. GROW. Diatrict 

frineiral. Central Sehool Tistriet Ho. 1] 

CAFL FILLARD Prinetnal. addinon Hirh Sehool 

anc SORPPT ANPPEWS. President of the Peard 

of Trustees of Centra) Distriet He. } 


Pefendants. 


STATE OF NEW YORK) 
) ss 
COUNTY OF STEUSEN) 


EDWARD J. BPCWN teing duly sworn. deroses anit Sava 


1. I was the District Principal of the Addiser Central 


School on November 16. 1959. 


2. On the rorning of Priday. ioverber 14, 1°62 ‘r. Cark 
Pillard, Hirh School Principal, informed me that “r. Charite: 
Janes, 2 teacher of eleventh erade Fnvlish, had appeared at tie 


school wearing a black arm sand. 


3. Mr. Pallerd inquired what netion he should tre T 
directed hir to call “r. James to his office and ask hin to 
remove the armtand. Y further diracted that if “'r. Jares refused 
to Go so, lir. Pillard should refer hin te re. T was later 


informed that “1, Janes refused to remove the arm hand. 


the 
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4. When Mr. James arrived at my office, we discussed 
our respective opinions ré acting whether or not he as a 
teacher had a right to wear a black arm band in conjunction 
with the “National Moratorium and a8 a symbol of his protest 


against the Viet-Nam War. 


5. I explained to Mr. James that it was my opinion 
that the Moratorium was a political activity and. as guch it 
was unethical and illegal forhim as a teacher to use the 
School as a forum for expressing his political views either 


Symbolically or vocally. 


6. I assured nim that I recognized his right to hold 
any political views and to participate in political activities 
when not on duty as a teacher in the schoo. I felt that his 
wearing an arm band while on duty as a teacher was not proper. 

IT also explained to Mr. James that teachers could discuss 
controversial issues in school when they were timely and 
pertinent to the course being taught, but that right also 
carried with it the obligation to present objectively all known 
points of view on the issues. Having done this. the teacher 
could let it be known what his rerscnal views were - emphasizine 


rights of others to hold opposing views. 


7. I axplained to Hr. James that in my opinion his 
wearing the arm band would tend to be Cisruptive and would 
possibly encourare pupiles to engage: in disruptive demonstrations 
->» I also explained that his action would possibly have a 


divisive effect on the teachers. That in taking action it was 
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my duty to consider not only the irmediate situation, but also 


leone range effects of his actions. 


8. I told Mr. James that I would obtain legal counsel 
regarding his rights and obligations, as well as those which 
applied to the District Principal and the Board of Kducation , 
but that this would take a little time. In tho meantime it 
woulé be necessary for se to insist on his removing the 
arm band before returning to his teaching assianrent and that 
his refusal to comply would necessitate my suspending him 
until such time thet I had further direction frow legal counsel 


and the Board of Eéucation. 


9. I assured Mr. James that if it were established 
that I was not correct in my decision regarding his situation, 
there would be no loss of pay during his suspension: 
otherwise, the Board of Education would determine the 


duration of his suspension and possible loss of pay. 


10. Mr. James explained his reasons for wearine the 
armband and stated that it was a matter of principal upon 
which he felt obligated to stand. te refused to remove the 


arm band. 


I informed nim that he was suspended. that he 
shoulé return to his classroom to pick up his personal effects 
and leave the school. I informed him that I would contact 


him as soon as possible after consulting with the heard of 


Education and the School Attorney. 
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11. This discussion between Mr. James and myself 
lasted between one-half and three-quarters of an hour. He 
was not summarily informed to remove the arm band or leave 
the school as his complaint implies. The direction was given 
only after a lengthy discussion and after he sobenvi to 
follow my decision that he must remove the arm band to rewain 


in his classroom. 


EDWARD J. BROWN 


Subscribed and Sworn to 
before me this -~/“. day 
of June, 1971. 
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Aft: J No 8195 


Whe Uninevsidy of the SinleohPom Pach, 
Phe, Yas Educr Hon Departingny 


Before the Cammissioner 
IN THE MATTER 


” of the 


Appeal of CHARLES JAMES from action 

of the Board of Education of Central 

School District No, 1 of che Towns of 

Addison, Cameron, Rathbone, Tuscarora, * 
Woodhull, Thurston, Erwin, Lindley and : 
Canisteo, Steuben County, relating to 

the dismissal of a probationary teacher. 


Levy, Gutmen & Goldberg, Esqs. ..... Attorneys for Petitioner 
Jeremiah S. Gutman, Eeq., 4 
of Counsel 


Harry Treinin, Esq. iviiedesiaceeas Attorney for Respondent — 


Petitioner, # probationary teacher of English at Addison 

Central High School in respondent's district, was suspended by 
respondent for wearing a black armbend in class on November 14, 
1969, a Vietnam Moratorium Day, Thereafter, he war informed by 
respondent that he could return to his teaching duties with the 
understanding that he “engage in no political activity while in 
the school." On December 12, 1969, another Vietnam Moratoriua 
Day, petitioner again wore 4 black armband to class, As a result 
of this action, petitioner was suspended on that day and, on Janu- 
ary 13, 1970, was dismissed in accordance with the provisions of 
Education Law section 3013, subdivision 1. The pertinent pert of 
that subdivision reads as follows: 

“Teachers shall be sppointed for s : 

probationary period of not to exceed 

five years . .:. . Services of a 

person so appointed... . may be 


discontinued at any time during such 
probationary period, upon the recoa- 


Exhibit B * mendation of the district superinten- 
dent, by « majority wote of the board 
of education. oe 
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Commissioners of Education, as well as the Courts, have 


conststtitly held chat such probationary teachers have no vetoes 
rights to be cuntinued tn their positions and that the services 

of a probationary teacher may be discontinued without a hearing 
and without giving or explaining the ceasons fer such action, 


“The making of a permanent contract 
with tenure constitutes a lonp cone 
‘ mitment that should not be incurred 
without the mose eareful const{derae 
Lien, The serecning of canatdates 
hy the prinetpal and viistrict super- 
incendent to select those whase 
technical trainiosy awl egpericnee mate 
them cligible rer consideration Ls 
doubtless a wise requirement of the 
law, Op the ether hand, it «av well 
be that\a ceecher with Salisfactory 
technicat qualifications mighe have 
certain personal characteristics and 
attitudes that would prevent kim from 
acting i. hormony with his associates 
and fitring inte the requirements of 
1 particular school, , In such a case 
the fudament and dfseretion of the 
board, made up of en and woman ef 
‘standing and experience, are mest vale 
uable safeguards in the selection of 
A permanent teaching staff for carry- 
ing on the work ef the scheol, The 
Legislature bas wet seen Fit to ahro- 
gate the power of the hoard ‘n making 
permanent contracts," 
(McMaster v. Owens, 27% App. Div. 
50, 509.) 


(Peo, ex rel, Graves v. Barber, 193 Misc. 326; Carter 
v. Kalamejski, 275 App. Div. 494, affd, 280 N.Y. 803; Walcote v. 
Fisher, 274 App. Div. 139, affd, 299 N.Y. 688; Hickey v. Carey, 
275 App. Div. 949; Board of Education v. Allen, 283 App. Div. 376; 
Pinto v. Wynstra, ?2 AD 2d 914; Matter of Coleman (1920), 22 State 
Dept. Rep, 322; Matter of Coleman, 49 id. 20; Metter of Sullivan, 
74 id, 52; Matter «of McIntyre, 2 kd. Dept. Rep. 197; Matter of 
Butler, 6 id. 71, affd, 29 Av 2d 799; Matter of Nazzaro, 7 id, 31; 


Albaun v. Carey, 310. F. Supp. 594.) 
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The essence of the appeal, however reste in petitioner's 
claim that his dismissal was in violation of his constitutional 
rights, 

Petitioner alleges that by wearing a black armband he 
was exercising his right of free speech uncer the First Amendment 
to the United States Constitution, and contends that, by dismissing 
him respondent has violated this Constitutional right. Petitioner 
seeks an order reinstating him to his former position with back pay 
from the date uf his dismissal, and directing respondent not to 
suspend or dismiss him in the future without {ust cauae shown, 

Respondent alleges that the wearing of the black armband 
in class was a political acct expounding to the students only one 
side of a controversial issue and, as such, constituted an unethi- 
cal practice by a member of eae wrer ene protientoas. Respondent 
further alleges that, by wearing a black armband a second ctime, 
despite a reasonable direction by respondent not to do so, peti- 
tioner was guilty of insubordination, For these reasons respondent 
contends that its dismissal of petitioner was justified. 

While I fully agree that a board of educetion has broad 
Powers over a Probationary teacher and may dismiss a probationer 
without giving a reason, the exercise of these powers by a board 
must be made “within the ambit of the Purpose for which they were 
Branted and in a manner babe tenine with our basic Constitutional 
framework" (Matter of Collins, 9 Ed. Dept. Rep. __, Decision No. 
8051 dated August 26, 1969). Therefore, where it is established 
that a probationary teacher is dismissed for reasons which may be 
violative of his Constitutional rights, the mere fact thac che 
procedural requirements of section 3013 have been met will not 


render an appeal from such a dismissal moot, and a determination 
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of the legalicy of such action is in order. Respondent's allega- 
tton in this regard must therefore be rejected, + tee H). 

Respondent's allegation that petitioner was insubordinate 
for failing to adhere to its directive not to wear the armband has 
merit only if the directive was a reasonable exercise of the Roard's 
authority. If respondent's directive violated petitioner's righes, 
the directive would be unconstitutional and illegal and petitioner's 
failure to ahide by such a rule could not constitute a ground for 
disciplinary action, The reol issue before me then concerns the 
right of a school reacher in class to wear a black ciliate which 
is expressive, though only symbolically, of a specific viewpoint. 

Petitioner's position is based largely on the dictum in 
Tinker v. School District, 393 U.S. 503, a case dealing solely with 
the right of students to wear a whean armband, that (p, 506): 

"It can hardly he argued chat either 
students or teachers shed their cone 
stitutional righe to freedom of speech 
or expression at the school house gate," 
(Emphasis supplied.) 

No decision of the United States Supreme Court has been 
found, however, addressing itself directly to the question of the 
right of teachers to express themselves freely in the classrcom on 
any subject they please, regardless of any relationship between 
such expressions and subject the teacher is engaged to teach, 

The Tinker decision itself, however, contains other sig- 
nificant language (p. 506): 

“First Amendment rights, applic in 


of the school envirwnmenct, are available 

to teachers and students," (Finphasis 
supplied.) ". . . 4 the Court has re- 
peatedly emphasized the necd for affirm- 
ing the comprehensive authority of the 
State and of school officials, consistent 
with fundamental constitutional safeguards, 


to prescribe and control conduct in the 


schools . ... Our problem lies a 
the area where students in the exercise 
of First Amendment rights collide with 

the rules of the school authorities." 

. (Emphasis supplied.) 


Most important, however, is the following passage from 


the majority opinion in Tinker (p. 508): 


Accordingly, this case does not con- 


cern speech or action that intrudes 
upon the work of the school or the 


riphts of other students,” (Emphasis 
supplied ) 
In Tinker, however, the Court also recognized that free 


speech is subject to regulation when it stated: 


"We properly read it [the Constitution 

to permit reasonable regulation of speech- 
connected activities in carefully restricted 
circumstances, (Emphasis supplied.) 

The Court, even befure its decfsion in Tinker, had recognized that 
although a person had no Constitutional right to public employment, 
Constitutional protection does extend to public employees whose 


continued public employment is subject to only reascnable, lawful 


and nondiscriminatory regulations (Wieman v. Updepraff, 344 U.S. 


183; Slochower v. Board of Higher Education, 350 id. 551). And, 


as I stated in Collins: 


“Absent an overriding public interest, 
regulations which impinge upon indi- 
vidual freedom can have no legal force." 


The closest precedent for the present case is the deci- 


sion af the United States Court »f Appeals for the District of 


Columbia Circuit in Goldwasser v. Brown, 417 F. 2d 1169, which, 


like the present case, involved a teacher of English who insisted 


on discussing foreign policy and matters of racial prejudice in 


‘his classes. 


In upholding the dismissal of that teacher against 


his claim of interference with his right to free speech, the Court 


stated (after noting that the public school teacher in Pickering, 


391 U.S. 563, was not dismissed for anything he said in class): 
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". e 2 «© Appellant was £ired for what 
he said within the classroom to forelgn 
officers who were supposed to he learn- 
ing how to cope with an English-speaking ‘hs 
dentist or garage repairman, and not for 
atring his views outside the classroom 
Co anyone who would listen." 


° « « « Appellant was not Leaching . , 
* « Current events, political scicuce, 

J sociology or international relations," 

It is a matter of fundamental educational policy chat 
whatever subjece of instruction may be involved, the teacher must 
present the entire range of information avatlable fn relation to 
Such subjeec., If che Subject matter invelves conflicting opinions, 
theories or schools of thought, the teacher must Present a fair 
summary of the entire range nf opinion so that the student may 
have complete access te all facets and phases of the subject, Pe- 
titioner in this case, in wearing the black armband in his class- 
room, was presentiny only one point of view on an important public 
issue on which a wide range of deeply held opinion and conviction 
exists, 

In line with this basic concept, Dr, Herbert F, Johnson, 
then Deputy Commissioner of Education for Flementary, Secondary 
and Continuing Fducation, on November 3, 1969 sent a menorandum 
to all school administrators, dealing with "Moratorium Days" and 
the posture of the public schools in relation thereto, The gise 
of the communication was the need for nentrality and objcetivity 
on the subjece on the part of teachers and administrators, and 
the need for giving appropriate attention so all sides of the 
questions involved, 

The same concepts are incorporated in the Joint Code 
of Ethics, adopted both by the New York State School Boards Asso- 
ciation and the New York State Teachers Association, which speci- 


fically considers as unethical the use of schools by teachers and 
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boards "to promote personal vicws on religion, race or partisan 
politics” and to “deny the student access to varying points of 


view." (Fuphasis supplied.) 

The term “partisan politics" is not, of course, limited 
to the politics of political parties, hut embraces any political 
Subject on which differing views exist. 

It is to he noted also that iis tetas arrive at the same 
conclusion from the constitutional poine of view. Mr. Justice 
Titone, of the Richinond County Supreme Court, in Matter of Nistad, 
4l Mise, 2d 60, 64, in ordering che Board of Education of the City 
School District of the City of New York to conduct school as usual 
on Moratorium Days, stated: 

“The prestiye and power of the Board 

of Education may not be used to sun- 

port, influence or condoae on matters 
of this nature," 


Similarly, the California Supreme Court, in Goldsmith v. Board of 


Education, 66 Cal. App. 157, 225 Pac. 783, recognized the problem 


as follows: 


", 6 « « it is to be observed that the 
advocacy hcfore the scholars of a public 
school by a teacher of the election of a 
particular candidate for ao public office 

- the attempt thus to influence support 
of such candidate by the pupils and 
through them by their parents - introduces 
in the school questions wholly foreign to 
its purposes and objects ..,. ." 


The wearing of the hlack armband has heen declared to be 
symbolic speech, i.e., “closely akin to ‘pure speech'" and "the 
type of symbolic act that is within the freedom of speech provision 
of the Firsce Amendment" (Tinker, supra). Ic fo.:lows that such sym- 
bolic speech, in the classroom is a form of teaching and is subject 
to the strictures of sound pedagogy. The Court of Appeals in 


O'Connor v. Hendrick, 184 N.Y. 421, 428, in which the Court held 
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improper the wearing of religious gerb by a teacher : a public 


schoo! classroom, mada the following observation: aes 


"So, also, it would be manifestly proper 

to prohibit the wearing of badges calcu- . 
lated on particular occasions to consti- HR. 
tute cause of offense to a considerable ' 


duis nuuber of pupils, as, for example, the ey 
. display of orange ribbons in a public 
school in a Roman Catholic community on . 
the 12th of July." (p. 429). 
It should be noted that much broader limitations on First 
Amendment rights have been sustained by the United States Supreme 
Court (see United Public Workers v, Mitchell, 330 U.S. 75). 
As the Supreme Court stated in Barnette (319 U.S. 624, 
637): 
"Free public education if faithful to 
the ideal of secular instruction end 
political neutrality, will not be 


partisan or enemy, of any class, creed, 
party or faction," 


Since the actions of appellant were contrary to eine 
educational principles, and since those actions were not constitu- 
tionally protected in the circumstances of this appeal, the action 
of the respondent in terminating appellant's probationary appoint- 


ment must be sustained, 


THE APPEAL IS DISMISSED. 


IN WITNESS WHEREOF, I, EWALD B. NYQUIST, 


Commissioner ot Education of the State 


we: al Ria of New York, for and on behalf of the 
v. : aie.” ws 
ie 4 State Education Department, do here- 

¢ : e ree ‘y 

¢ 

P| 3 unto set my hand and affix the seal of 

-4 “* Var, pi 

«. 

é. 


the State Education Department at the 
City of Albany, this 23rd day of 


September 1970, 
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November 15, 1969 


Mr. Charles James 
608 Grand Central Avenue 
Horseheads, New York 14845 


Dear Mr. James: 


The Board of Education of Addison Central School District 
has conferred with counsel! and very pur ene: ¥ discussed the 
facts of your situation. The Board has, unanimously, confirmed 
the action of District Principal Edward J. Brown regarding your 
suspension cn Friday, November 14, 1969. 


Tne Board deems your action to be a polit.cal act. As 
such, It is prohibited in the School. it is, also, deemed 


unethical action on the part of a teacher to engage In such 
activity. 


You may return to class on Monday, November 17, 1969, with 
the understanding that you engage in no political activities 
while in the School. : 


Of course, the Board recognizes fully your absolute right 
to express outside of the School any beliefs that you may have. ; 


° \. 
Very truly yours, = 


* * 
fa 
hay 


‘ 


Robert H. Andrews "a 
President, Board of Education 


RHA :mlw 
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THE UNIVERSITY OF THE STATE OF NEW YORK 


THE STATE EDUCATION DEPARTMENT 
ALBANY. NEW YORK igaz6 


Hensert F. JOHNSON 
Oarvry Commesionan ron 
GueentTasy AND SECONDARY EovCcATION 


November 3, 1969 


TO: School District Administrators 


FROM: Herbert F. Johnson 


SUBJECT: Position of Education Department with respect to days of special 
significance. 


Many school officials have asked the Education Department's advice about 
whether or not to close schools in response to requests of parents and students 
on future occasions similar to the recent "Moratorium Day." 


The right to express individual views on public questions is deeply rooted 
in the democratic tradition and should be respected. Yet, it is also true that 
the solution to the problems we face as a nation must be sought through the 
processes of reason, which means that education is of critical importance to our 


society. It is, of course, also essential for individual development and 
well-being. 


While it should be emphasized that a decision to close schools must be made 
by local school officials, the Department recommends that they remain open except 
on days declared to be holidays by legislacive action or by declaration of the 


Governor, Regular attendance upon instruction is a privilege and a responsibility 
to be taken very seriously. 


Under State law schools must be in session for at least 18° lays each year, 
Many districts maintain school for more than the legal minimum, a practice which 
is to be ommended. It should be noted that the Commissioner is not empowered 
under law to grant relief from the minimum requirement for occasions such as 
days of special significance. 


Another question frequently asked is whether unusual activities should be 
scheduled in the schools on days of special significance. This also is a matte: 
for local decision. In some districts, it may be best to carry on no activities. 
In others, ‘t may seem desirable to provide opportunities for pupils to express 
their own views and hear those of others. Wo single policy would apply to all 
districts. If it should be decided to carry on activities related to the special 
significance of the day, we would recommend that consideration be given to the 
following factors: 


Exhibit D 
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1. Appropriate educational activities should be carefully planned so 
as not to interfere with the educational program of the school. 


2. Special educational activities should supplement, rather than replace, 
normal classroom instruction. 


3. The school posture should be neutral and objective. Administrators 
and staff members should avoid taking positions on controversial 
matters which may reflect on the objectivity of the school. 

4. If controversial statements are to be made by others, efforts should 
be made to assure that all sides of the question are given appropriate 


attention. 


Please feel free to call on us for further amplification or assistance. 


iF 
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STATE OF NEW wet 
88 
COUNTY OF STEUBEN) 


I, THOMAS W. LYONS, being first duly sworn. depose and 
say that I am the President of the Board of Education of 
Central District No. 1 of the towns of Addison, Caneron, 
Rathbone, Tuscarora, Woodhull , Thurston, Erwin, Lindley and 
Canisteo, Steuben County, New York; that I have read the 
foregoing Answer and know the contents thereof; that the same 
is true to my own knowledge except as to the matters therein 
Stated to be alleged upon information ana belief, and as to 


those matters I believe it to bea true. 


Sys © giv ita “neh tenes 


Subseribed and Sworn to before m@, &@ Notary Public in 


and for said County and State, this {4 day of June, 1971. 


Fine A I a ue hed rl 


Harey— ire tr | “Notary Pupits 


HARRY TREITGAHN 
ATTORNEY 47 Law 


BAST BANKET OF. 


commana MY 
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STATE OF NEW YORK) 
COUNTY oF STEUBEN} si 


I, EDWARD J. 
’ BROWN , being first duly sworn, depose and 


Say that I am o 
ne of the defendants in the above-entitled acti 
on 


> 4 swe 


ns as y °o m > at I have rea c 8 


’ c Pp 


, 


to 
those matters I believe them to be true 


Subscribed and sworn to before me, a Notary Public in 


a. ' for said Cc i sh 
ounty and State, this 7% a day.of June, 1971. 


~ 


(a.lAe 
ee ts n “pees Pub 
STATE OF NEW YORK) ime 


) 86 
COUNTY OF STEUBEN) 

I, CARL PiLLARD, being first duly sworn, depose and say 
that I am one of the defendants in the above-entitled action 
and have knowledge of the facts stated in the foregoing Answer 
insofar as they relate to me; that I have read such Answer and 
know the contents thereof and the same 4s true, except as to 


the matters stated therein on information and belief, and as to 


those matters, T beliave them to be true. 


Subscribed and sworn to before me, & Notary Public in 


and for said County and State, this Lo O® day of June, 1971. 


ele Vk «4b oy ae ry. 
| tthe! ol “Wetary Fubite 


“ Dirwlal® ef (ser ’ 
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STATE OF NEW YORK) 
COUNTY OF sreusen) ai 

I, ROBERT ANDREWS, being first duly sworn, depose and 
say that I am one of the defendants in the above-entitled action 
and have knowledge of the facts stated in the foreroing Answer 
insofar as they relate to me; that I have read such Answer and 
know the contents thereof and the same is true, except as to 
the matters stated therein or information and belief, and as 


to those matters I believe them to be true. 


[Rs LS a ee 
Subscribed and sworn to before me, a Notary Public in 
and for said County and State, this (’% day of June, 1971. 
med, oy Pi 


/ \/ So «| } a Heo 
pf eae ea er nF re ae vi abate ete So 
"iene ee GEES Public” 
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UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF NEW YORK 


ee LL ee pacers oowoerrr" 


CHARLES JAMES, 


Plaintif®f, 
-against- 


THZ BOARD OF EDUCATION OF CENTRAL DISTRICT 

NO, 1 of the towns of ADDISON, CAMFRON, 

RATHBONE, TUSCARORA, WOODHULL, THURSTON, 

ERWIN, LINDLEY and CANISTEO; STEUBEN COUNTY, NOTICE OF 

NEW YORK; EDWARD J. BROWN, District MOTION 
Principal, Central School District No. 1; 

CARL PILLARD, Principal, Addison High School; 

and ROBERT ANDREWS, President of the Board oa a 
of Trustees of Central District No, 1, 


Defendants 
To: Jeremiah S, Gutman, Esq. 
Burt Neuborne, Esq. 
Harrop Freeman, Esq. 
Herman Schwartz, Esq. _ 


Attorneys for P 
Harry Treinin, tee. PiataSA se dik a. gllanie dri et 


TEE 


———attorney for Defendants 

PLEASE TAKE NOTICE, that, upon the winnie’ affidavit of 
John P, Jehu and upon all the proceedings heretofore had herein, 
the undersigned moves this Court for an Order granting leave to 
EWALD B, NYQUIST, as Commissioner of Education of the State of 


¢ 
New York, to file a brief amicus curiae in the above-entitled 


action. As a 


Aime bye) a hy. : 
5 t G™” l ttorney fpr 
mr re EWALD’B, NYQUIST, Commissioner 
yp of Education of the State 
of New York 
. Office and Post Office Address: 
State Education Building 
ROBERT D. STONE Albany, New York 12224 
Counsel and Deputy Commissioner Telephone No, 474-6150 


of Education for Legal Affairs 
Office and Post Office Address: 
State Education Building 
Albany, New York 12224 
Telephone No. 474-6400 


CHARLES JAMES, - 


Plaintiff, 
“againste 


THE BOARD OF EDUCATION OF CE"TRAL DISTRICT 

NO, 1 of the towns of ADDISON, CAMERON 

RATHBONE, TUSCARORA, WOODHULL, THURSTON, 

ERWIN, LINDLEY and CANISTEO; STEUBEN COUNTY, 

NEW YORK; EDWARD J. BROWN, District AFFIDAVI7 
Principal, Central School District No. l: fg 


CARL PILLARD, Principal, Addison Hi 

gh School; 
and ROBERT ANDREWS, President of the Board ‘ 
of Trustees of Central District No, 1, 


Defendants, 
STATE OF NEW YORK) 
COUNTY OF ALBANY ) ss 

JOHN P, JEHU, being duly sworn, deposes aad says: 

1. That he is a member of the Bar of the State of New York, 
and of the Bars of the United States District Courts for the 
Northern, Southern and Eastern Districts of New York, the United 
States Court of Appeals for the Second Circuit and the United 
States Supreme Court, and has filed with this Court a certificate 
of the United States District Court for the Northern Districz: of 
New York to the effect that he is a member in good standing o2 
the Bar of that Court, in accordance with Rule 2 (b) of the Rules 
; of «..i8 Court. 

! 2. That this affidavit is made in support of a motion of 
Ewale B, Nyquist, as Commissioner of Education of the State of 


New York, for leave to file a brief amicus curiae in the above- 


ént.cled cause, 


bia 
3. That under §310 of the New York State Education Law 
and its predecessor sections, the Commissioner of Education and 


his predecessors has and have had, since 1822, judicial powers 


over the New York State education system, 
4, That Charles James, plaintiff herein, heretofore brought 


an appeal to the Commissioner of Education, pursuant to said °210 
of the Education Law, from the action of the Board of Education 
of cne Addison Central School District, defendants herein (Ceatral 
Seu..01 District No, 1 of the towns of Addison, Cameron, Rathbcnre, 


Tuscarora, Woodhull, Thurston, E. in, Lindley and Canisteo, 
Steuben County), in which said appeal said plaintiff -was represented 


by Levy, Gutman and Goldberg, Esqs., Jeremiah Ss, Gutman, Esq., 
of counsel, and in which said defendant was represented by Harry 
Treinin, Esq; that pleadings were filed and served, memoranda 
of law were submitted and an oral argument was held before the 
Commissioner, with Robert D. Stone, Esq., Counsel and Deputy 
Commissioner of Education for Legal Affairs, present, all in 


accordance with the Rules of Practice on Appeals, a copy of 


which is sttached hereto and made a part hereof. as *spendix «. 
5. That on Febtuay 23, 1970, the said Coanissionn st 


Education rendered his decision on said appeal, a copy of which 


Said decision is attached hereto and made a Part hereof, as 


eH 
APRS E Be according to said §310 of the Education Law, 


judicial decisions of the Commissioner of Education rendered upon 
appezls pursuant to said section are "final and conclusive, and 


not subject to question or review in an place or court whatever.” 
‘e ‘&dhat tne courc or appeais or the State of New York holds 


that such judicial decisions of the Commissioner of Education uz: 
sub‘ect to review only when they are "purely arbitrary" in the 


sense that no reasonable person vould reach his conclusion on 


the record before him (Board of Education, etc. v. Allen, 6 NY 


ee SOS 
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2d 127) and that in matters of educational policy, furthermore, 


such decisions are not Subject to review at all (Vetere v. Allen, 
15 NY 2d 259; see also Matter of Ocean Hill - Brownsville Govern- 
Matter of Ocean Hill - Brownsville Govern 


ing Board, 23 NY 2d 483, 485). 
8. That Judge Weinstein, or the United States District 


Court for the Eastern District of New York, in Taylor v. New 
Yor« City Transit Authority, 309 F, Supp. 785, held that "No 
compelling Federal interest militates against according res 


adjudicata effect to the determinations of the [Commissioner of 
Education]." He further held that the State "provided an adequate 


means for the vindication of the plaintiff's constitutional 


interest, He could have sought direct review of the {Beard of 
Education's] action in the state courts. Alternately, he had 


the opportunity to assert his constitutional claim before the 
[Commissioner]. In providing these options which plaintiff 
failed to exercise, the State afforded him due process of law, 
and the decisions of the state tribunals should now be accorded 


determinative effect," . 
9. That for all the foregoing reasons the Commissioner of 


Education has an important legal interest in the above-entitled 
cause, which is purely a matter of state educational policy and 
involves the educational interests of the State of New York for 
which New York State Law and Constitution makes the Commissioner 
of Education responsible, ard consequently it is requeste¢ ‘he- 


this Court grant the said Commissioner leave to file a brief 


az.icus curiae herein, ( \ 0. Q \ 
Sworn before me this oa u| & ’ 


of May, 1971 


’ Michel al. 
¢ ce 5 ae 
+ MICHALCL RADRY, Notary Publi 


Steve of New York, /.ivany County 


— 
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UNITED STATES DISTRICT COURT FOR ” 


THE WESTERN DISTRICT OF NEW YORK 


wee Cae we mw wes enee cameras mewn e ann ee ween xX 
CHARLES JAMES, 
Plaintiff, 

~against- 
THE BOARD (\F EDUCATION OF CENTRAL DISTRICT “OTION TO 
NO. 1 of the towns of ADDISON, CAMERON, DIS‘ISS 
RATHBONE, TUSCARORA, WOODHULL, THURSTON, and for 
ERWIN, LINDLEY and CANISTEO. STEUBEN COUNTY JUDGMENT 


NEW YORK, EDWARD J. BROWN, District 
Principal, Central School District No. 4; 
CARL PILLARD, Principal, Addison High School' 
and ROBERT ANDREWS. President of the Board 
of Trustees of Central District No. l, 
Defendants. 


a eet ee et Pe X 
The defendants move this Court as follows:- 
1. To dismiss this action on the ground: - 


(a) That the complaint does not allege jurisdiction 
because no substantial Federal question is allered in the 


complaint. 


(b) That the question presented is so insubstantial 


as not to constitute a Federal question. 


(c) That the compsaint fails to state a claim 


against the defendants upon whici. relief can be granted. 


2. Defendants move the Court to enter judgment on 
the pleadings in favor of the defendants herein on the grounds 
that on the undisputed facts appearinr, from the pleadings, 


defendants are entitled to judgment as a matter of law. 
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3. Defendants move the Court to enter pursuant to 
Rule 56 of the Federal Rules of Civil Procedure a summary 
judgment in the defendants’ favor dismissins the action on the 
grounds that there is no renuine issue as to any material 
fact and that the defendants are entitled to jJudpment as a 


matter of law. 


The motions for summary Judgment and judrment on the 
pleadings are based on the defenses set forth in the defendants 


answer. 


Signed 

if Op A : / 
fee ant A Ne 
HARRY TREININ 

Attorney for vefendants 

Office and Post Office Address 
1l East Market Street 

Corning. New York 14830 
Telephone. AC 607 962-3167 


To: Attorneysfr Plaintirr 


PLEASE TAKE NOTICE that the undersigned will brine the 
ubove motion on for a hearing before this Court at the U.S. Court 
House in the City of Rochester. New York on the 13th day of 
September 1971 at 10 o'oslock in the forenoon of that day or as 


soon thereafter as counsel can be heard. 


Signed 


ya nae Og Crm 8 i 
HARRY TREININ 
Attorney for the Defendants 
office and Post Office Address 
1l East Market Street 
Corning. New York 14830 
Telephone AC 607 962.3167 
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To 


John K. Adams Clerk 

United States District Court 

for the Western District of New York 
United States Court house 

Niagara Square 

Buffalo. New York 14202 


Herman Schwartz, Esq. 

State University of New Yor at Buffalo 
Sehcol of Law 

77 dest Earle Street 

Duffalo New York 14202 


Jeremiah S. Gutman. Esq. 

Burt Neuborne. fs. 

New York Civil Liberties Union 
64 Fifth Avenue 

New York New York 10011 


Harrop Freeman. Esq. 
Cornell Law School 
Ithaca. New York 14350 


Rovert D. Stone 
Education Bulldinr 
Albany New York 


UNITED STATES DISTRICT COURT FOR 46a 
THE WESTERN DISTRICT OF NEW YORK 


CHARLES I 3, 


Plaintiff, : 
~against- : 


THE BOARD OF EDUCATION OF CENTRAL 
DISTRICT NO. 1, et al., 


AFFIDAVIT 


Defendants. 


State of New York ) 


County of Monroe ) S68. ; 


CHARLES JAMES, being duly sworn, deposes and says: 


1. I am the plaintiff herein and I make this 
affidavit in support of my request for summary judgment 
and in opposition to defendants' motion for summary 
jyadgment. 

2. On June 7, 1969, I was hired as an English 
teacher at Addison High School. I taught at Addison High 
School from the opening of school in September 1969, until 
my suspension on December 12, 1569. I was dismissed by 
Central Board No. 1 on January 13, 1970. During the three 
months I taught at Addi’ >on High School I never received 
any eeviadate or admonition in connection with my teaching 
duties. I believe that, except for the black armband 


incident described below, my teaching was completely 
. 


rr eee 
ce 
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satisfactory to my superiors, colleagues and students. 

3. I have always been a deeply religious man. 
I studied for the Methodist Pastorate at Mansfield State 
College and Colgace-Rocherter Divinity School, served 
as a Chaplain's Assistant in the Korean War, served as 
a Methodist Minister from 1955-1963 and served on the 
World Peace Commission of the Methodist Church in 1956. 
During the mid-1960's, because of my deep pacifist views 
I became a member of the Religious Society of Friends 
(Quakers). After my wife and I moved to Steuben County, 
I became a member of the Elmira Meeting and participated 
regularly in its religious life. 

4. During the Autumn of 1969, I becane 
increasingly concerned with the wrrlesale loss of life 
engendered by the Vietnam War. As a pacifist and a 
Quaker my concern over the loss of life in Vietnam was 
not traceable merely to a political disagreement with 
oux Nation's policies, but stemmed from my religious 
aversion to war in any form. My sense of deep religious 
distress at the Loss of life in Vietnam wes shared by 
the £llow members of the Elmica Meeting. 

5. When November 14, 1969 was designated a day 


of mourning over the loss of life in Vietnam, the Elmira 


= 
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Meeting determined to prepare black armbands, a traditional 
sign of mourning, and to wear the armbands to express our 
deep religious conviction that war is immoral and our 

sense of profound regret over the loss of life in Vietnam. 

6. During the days preceding November 14, 1969, 
the black armbands were prepared at the Quaker Meeting House 
in Elmira. The preparation of the armbands was accompanied 
by discussion and prayer. 
7. On November 14, 1969, I resolved to wear 

one of the black armbands as an expression of my religious, 
aversion to war in any form and as a sign of my regret over 
the loss of life in Vietnam. Although I feared that 

my armband might provoke an occasional frown of disagreement 
from a colleague, I had no idea that it would precipitate my 
suspension and baton: I war certain that my students would 
either ignore my armband or recognize it as an expression 

of my personal grief. I had absolutely no intention to 
impose my religious or political beliefs upon any person, 

I have never attempted to indoctrinate or to proselytize 

any student; nor do I believe that any student was in any 


way offended by my armband. 
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6. Shortly after the opening cf school on November 
14, 1969 my Principal, Carl Pillard, entered my homeroom 
on routine business and noticed my armband, but left 
without discussing it with me. Mid-way through the second 
period, I was summoned from my class, which I had been 
teaching without incident, and ordered to report to 
Mr. Pillard's office. When I reported to Mr. Pillard's 
office, he asked me own I was wearing a black arm2nd. I 
answered: “Because I am against killing.” Mr. Pillard 
explained to me that if he permitted he to wear the 
armband parents and community members, who vote on the school 
budget, would become incensed. Mr. pillard, thereupon, 
ordered me t» remove the armband and, when I refused, ordered 
me to report to Edward J. Brown, the District Principal. 
7. Mr. Brown, once again, asked me why I was 
wearing a blacx armband. Once again I answered: "Because 
I am against killing." Mr. Brown, thereupon, ordered me 
to remove the armband, stating that he considered it a 
political act. I attempted to explain that the armband was _ 
CF ietice immer emt or he 
motivated, not merely by a political opposition to the war 
in Vietnam, but by my religious aversion to war in any form. 
When I persisted in refusing to remove my armband, Mx. 


Brown suspended me and ordered me to leave the premises 


immediately. I did so. 
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8. After leaving school, I was deeply distressed 
over the fact that I might be unable to support my wfe 
and uhsldrsn if I were fired. I proceded to the Quaker 
Meeting House in Elmira and participated in a prayer vigil 
seeking an end to all wars. 

9. At no aes on November 14, 1969, dia my armband 
interfere with my normal teaching duties. I perceived no 
interference, or threat of inte: ference, with the 
normal operation of Addison High School on November 14, 1969, 

10. On Saturday, November 15, 1969, I received 
a communication from Central Board No. 1 confirming my 
suspension, but permitting me to return to work immediately, 
Frovided that I participate in no further "political" 
activity in school. Sine- “y wearing of a sign of mourning 
for the dead in Vietnam had been motivated by overwhelmingly 
religious, as opposed to political considerations, I grate- 
fully returned to work on November 17, 1969, hoping that 
the incident was closed. 

11. On December 12, 39€7, xambers ©. the Elmira 
Meeting resolved, cuce again, to wear »?ack armbands as 
a sign of mourning for the dead in Vietnam. % assumed that 
we would probably continue to wear black armbands once 
a month until the killing stopped in Vietnam. 


12, When Mr. Brown learned that I had worn a 


| 
| 


black armband to school on December 12th, he immediately 


suspended me. I was formally notified of my dismissal 
on January 13, 1970. No hearing was held prior to my — 
dismissal. 

13. Since my dismissal, I have been unable fo 
find work, although I have applied for teaching positions in 
every surrounding School District. 

14. My appeal to the New York State Commiss-oner 
of Education was denied on September 23, 1970. I know 
of no further administrative remedies available to me. 

15. I believe that my wearing of a black armband 
in no way interfered with the satisfactory performance of 


my teaching duties and was an expression of religious conscien 


which should not have precipitated my dismissal. 


LEELA, 


Charles Jamés’ 


Sworn to before me this 


a aN 
AT day of September 1971. 


- gory JOP ATT 
Rotary fuvliag ®t ot new vom 
No. ae 
Qua'.fied i1 Quans wety 
Commission Expires March 90, 1072 
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The Elmira Meeting of the Religious Societiy 
of Friends 


Charles and Neva James are members of the Elmira Meeting of 

the Religious Society of Friends. Having come to us from the 
Flushing Meeting, they have regularly attended and supported 
the Elmira Meeting and are held in high esteem and affection 


by every Friend in our Society. 


Our meeting worked with the Elmira Committee for Peace, which 
was composed of local church representatives - Methodist, 
Baptist, Greek Orthodox, Roman Catholic, and Unitarian - 

to formulate plans for observing the 1969 moratoriums. Act- 
ivities rising from these plans provided the means for Charles 


James and many others to wear a black armband. 


The Religious Society of Friends, known also as Quakers, has 
concerned itself since its founding with the futility and 
immorality of war. At the time of the restoration of the 
English King CharlesII in 1660, a "Declaration from the Harm- 
less and Innocent People of God, called Quakers" reads; 


We utterly deny all outward wars and Strife, and fightings 
with outward weapons, for any end, or under any pretence 


to move unto it; and we certainly know and testify to the 
world, that the spirit of Christ, which leads us into all 
Truth, will never move us to fight and war against any 

man with outward weapons, neither for the kingdom of Christ 
nor for the kingdoms of this world,1 


This conviction is based on our essential belief that there is 


that of God in every man, which has led us not only away from 


1. The Quaker Story by Sidney Lucas, Harper Bros., pg.60. 


x 
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war bul into a genuine feeling of equalit, and orotherhood with 


all men everywhere. 


Since the working of the Inward Light led men into Truth 
by unusual ways, it was recognised by the Quaker that 
toleration of opinions other than those generally held 
was necessary if the spirit was not to be hindered. To 
be free to speak and act in accordance with the law of 
God was an essential of Christian progress. No law of 
the church or state was considered greater than this law. 


Perhaps the greatest contribution the Quaker made was 
his unflinching constancy in resisting the incursions 
of the state into the realm of conscience. When dis- 
obedience to the law was inevitable he stood his ground 
without evasion, resisting never with physical violence 
but with the power of rightiousness and the full force 
of his religious conviction. 


».-This Inward Light, this something of God in every man, 
was the center of Quakerism, the mainspring of action be- 
hind all the Testimonies,inspiring man‘s life and giving 
him faith and courage to withstand persecution. 


It still is today. A relevant quote from Faith and Practice, 
the Book of Discipline of the New York Yearly Meeting, adopted 
July 27, 1968, reads: 


No clear line can be drawn between "religious" and 
"secular" affairs. The service of God is found in 
the world. Accordingly, the Society of Friends has - 
a deep concern for the welfare of the whole commun- 
ity and for every sector of it. Where there is ten- 
sion, injustice, or conflict - between individuals, 
groups, or nations - Friends are called to carry on 
@:ministry of: reconciliation.:.This involves an in- 
tilligent caring for the dignity and welfare of all 
persons, and a love for the enemy and the unlovely, 
not merely for those who love us. This further in- 
volves a special caring for those whom the world 

» neglects or exploits or condemns. 


2. Ibid, pgs 62-63. 


3'Faith and Fractice, The Book of Discipline ¢ the New York 
Yearly Meeting of the Religious Society of Friends, 15 
Rutherford Placc, New Yor@, N.Y¥., pg.3k- 
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It is from this religious context that Charles James drew his 
moral imperative tc act as he did, in wearing a black armband - 
symbol of sympathy and mourning for the dead - on those days 
accepted nationally as the time to demonstrate for peace and for 
an end to the killing in Vietnam. His action was, one member of 
this meeting, along with other members who.chose out of the same 
deep saneiettunes he wear a black arm band all and every day of 
the moratoriums. Some of our members also joined in the Washing- 
ton peace march or joined other members of the Elmira community 

in keeping a peace vigil in Wisner,Park, or held our meeting house 
open for any one who wanted to come in and discuss the disturbing 
and divisive issues of the Vietnam War. The armband Charles 
James wore was one of many made at our meeting house and worn by 


our members into every walk of life we represent. 


Some schools took advantage or this nistory-1n-tne-making event 
by discussing with their s.udents the issues involved and the 
dynamics of the democratic process taking place in this dissent 
and psaceable demonstration. That the Addisor school missed 
this opportunity was cause for regret. But their subsequent 
firing of a teich rc for exercising his right Silently to. stand 
. for what he bel! «s shocked us into the realization that our 
fundamental liberties, even though protected by the bill of 


rights, still need our vigilance to keep them alive. 


We are proud of the courage and integrity shown by this gentle 
man among us, and of his wife and children who have suffered 


along with him. We stand with them all the way, even as another 
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teacher in our midst sewed his armband to his sleeve and still 
wears it in protest against the persecution of his fellow teacher. 
But to our knowledge no other school or school board chose to 
suppress this expression of sympathy and mourning used by many 
teachers and others throughout the state and nation, most of whom 
were not Quakers but who believed in and acted on their right 


to stand, even in silence, and e counted. 


We are deeply sorry that Charles James and his family have had to 
endure fur all of us the deprivations, animosities, and suffering 
that should either have been none of ours or all of ours to share, 


since we acted similarly, based on the same religious c?.)victions. 


We present this Testimony of our full support of the a-:cions oF 
Charles James in wearing to school and in his classrooms a_ .ack 
armband; and we protest the intolerance which has been practiced 
against him in direct contradiction of his protections under the 


law of this good land. 
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The preceeding festimony was written by Mary L. Dee and - 
corrected and approved by a specially called business meeting 

of the Elmira Meeting of the Religious Society of Friends, 
December 13, 1970, and signed by every member present. 


(All those members absent were: Jane Roberts, Charles James, 
and Neva James.) 
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SY AYE OF NEW YORK 
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In the Matter of the Application oi 


CHARLES JAMES, 


Petitiorer, 


{ux an Order pursuant to tie Funcation 
Law 


~aqainst- 


oe 


TI: SCHOGL BOARD OF APODTSUN CENT x41 
GC1OOL NPISTRICT, : 


Resrondentsr, 


for an Order declaring that the petitioner: 
be removed from suspension avd Le luriee 


ta hie full teaching duties. ; 
- Raed - - —_ -_ - ~-_ - = - - - oe -_ - _ — - ae - x 
NOTICE: 


You are hereby vequivred tc aomeay in tha apres’ 
and to answex the allecaations cortrtined in the nehitie:, 
Your answer must vonform with the srovisions of tre Vrs 
Pelatine tc Appeals Betore the Commizseioner ot Keucat:.. 


cooies of which are available “froin ithe Office vf Counret, 
New York State Education Department, State Education 
Building, Alboeny, New york 12224. 

If an answer is not served aad files im aceovdante 
with the provisions of such Rules, the statements container 
in the petition will be deemed to be true statements and 
a decision will be rendered thereon by the Commission. 


Please take notice that such Pules require that 


an answer to the petition must be served upon the petitioner, 


Fee etree ch weo ROUK ; PP ee a a ae 
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orc, if he be cepresented by counsel, oon mis counret, 
within 29 days after the service of the appeal, ane that 
a copy of such answer must, wii his vive days after ene 
service, be filed with the Office of Counsel, Mow York 
state Education Department, State Education Building, 
Albany, New Yor’ 2224, 
Dated: February ,§ , 1970 

JEREMIAH S. GUYMAN, 50. 

LEVY, GUTMAN & GOVL.DRBERC 

c/o New York Civil Liberties 

Union 
363 Seventh Avenue 


New York, M.Y. 100 
212-244-6670 
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In the Matter of the Application cr 


CHARLES JAMES, 


PRCAC A aL, 


for an Order pursuant to the Lducetion t 
Law, 


-ayeinst- 


THR SCHOOL BOARD OF ADDISON CENT, 
weCHOUOL DISTRICT, 


R@sponc mis, * 

for an Order declaxing thet che petitioser: 
be removed from suspension and returned 
to his full teaching duties. t 
- -_— -_= -_ on — - - i _— - -_ -_ - a -_ —_ - . - _ \ 

The petitioner, Cilkihes Jaawi-, heroin cespen- 
fully shows and alleges: 

le. I reside at 69£ Grand GCeniralt Avenue, Worn 


CHEMANG 


Horseheads, Poupkeks County, State of Jen York ard © an. 


Seen oR aoa 


Galy qualizhes: cextified and license as a prtbatinwise 
teacher. 

2. On Nevember ld, 1969 I was serving us a 
probationary teacher in the Addison Certw2i Eticol Diets o:, 
Addison, New York for the acedemic year 1'69-127°. 

3. On Friday, November 14, i%€5, Iowore « ele 
armbane to school in observation cr the Vietnam Merater’: . 

4+. On that same day, November )4, Mr. Cari 
Pillaré, principai of the Addison Cenrz>i liigh school, 


summoned me to hie vifice and asked cw: to cemove: my arise. 


° 
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Star cone Sironecton wiep hits, oh isr'eh tims © avp ress. 
my belfef in ny right to Continue to vear thés armbenint 
andicated ny intent to continue to waar the armband in 


continuod observation of the Viarnam_Moratorinr, 


5. Zwar then tcla fo renert to the affiea of 
Mr. Edvasa oS. Brown, Dintrict Printing of AA@ive,. seth i 
Sche6) Distiict. 

6. I was then toile by Mr. Brow vbot the WOd Fite: 
~€ such armbands, as s symbolic expreseion oF mY vicws, 
wa: illegal.! Mr. Brown also stated Met the wearin of 
the ar ‘and “would ten to be disruptive aa puss? bly - 
courage puvils to engage in Cisruptive Jenne tri tienes,” 
ie further stated that “pessibly tnere woul he Civinive 
effects on teachers (Prese stataneny hy Mr. Frown, 
acpended as Exhibit A) 

7. What at the conelusjon of the Cimeriemtor, 
Mr. Brown told me that I must. remove the armbar: MLore 
returning to my teaching assignment. I refueed, ani was 
suspended, 

8. My suspension took place immediately, in tr: 
middle of the schcol day, withcut any prior Feir hearin 
or other manifestation of due process, 

9. On Saturday, Novembor AS. &@ presse stateuer= 
by Mr. Brown (appended) ana a letter to me ‘rom the Board 
of Educatinn dated November 15 (appenied as “xhisit 2B) 
were hand delivered to me at my home, 


10. The letter, Biane” by Mae. Yobart KR. Anuarew:, 


president of tha Board, indicated that the keosurd hed 


| Gta 


conferred with counsel and“vec: thorougnly discusaed 13. 
fects of your [my] situation.” The totter went on +t. 

Say that the Board had “unanimously corfirmec" my Bun) en- 
sion. All this occurred between Pridny ofternean, Noven- 
ber 14 and Saturday, November 15. 

ll. I received ro notices cf the charces acainr; 
me, no advance notice of the Pop its meeting at -whica iry 
cease was to be considered, no epnoctnntty te contest th.- 
action taken against me, no riobkt: te Ne Wedbebak ed ‘yD 
evidence against m, no right to »r«xcent evidence on my 
own behaif, no right to cross-examine hostile witnesser 
nor to call friendly ones, and nc right. to be represertix 
by counsel, nor was I aflorded any other means of pie- 
venting my position and views to the Board. 

12. The letter from i. Andrevn inforred +x trot 
I could return tu school on Monday, November 17 “wit. to: 
understanding that you [I] envage in no politica) activ’ 
ties while in the school." 

13. On November 15 a letter was sent to Mr. fro... : 
on my behalf by the Tompkias Seunty Chapter of tho Meo ork 
Civil Likerties Union. The letter con-ested my suse ns 
as a violation of Firat Amendment rights guarantees * 
by the Constitution of the Unitei Stuter. 

14. On Monday, November 17 7 retucned io se e:l. 
éince the Moratorium observance for ovember wat over, 1 


was not wearing the armband. 


15. On Friday, Decemb2r 12, in obaervet4ion of 
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the next Moratorium, I again wore a black armband to scho«', 
I was again immediately suspended, under the same circum- 
stances 4nd with the same lack of fundamental due process 
which characterized my suspension in November. 

16. On January is, 1970 I was permanently sus- 
pended from all teaching duties in the Addison Centra) 
School District. 

17. Petitioner requests an opportunity for oral 
argument before the Commissioner of Education of the State 


of New York. . my Rs : nk, 
WHEREFORE, owing to the fact that Mr. Brown ana 


the Addison Central School District School .oard of Educa- 
tion haveacted arbitrarily and capricious), ia in sdebanion 
of petitioner's fundamental rights to due process of law 

in permanently suspending petitioner from his teaching 
obligations os of January 13, 197, petitioner prays for 
the following tempoxvary relief: 

That the commissioner of Education of the State 
of New York immediately order the Addison Central £ thool 
Board to reinstate petitioner to his position as a proba- 
tionary teacher in the Addison Central High School pending 
final decision of this petition. 

And as permanent relief, petitioner prays: 

a. That the Commissioner of Education of the 
State of New York order petitioner permanently reinstate:: 
as a probationary teacher in Addison Central High School. 

b. That the Commissioner further order v.iat the 


Addison Central Board of Fducation shali not suspend 
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petitioner from his teaching position wualess ead until 
just causo is shown. eee - 


Or, as alternat.ive perimenent relict, patic bone: 
prayss 

a. That the Commissioner of Education of the 
State of New York order and conduct sr immediate investiaqa- ; 
tion of the arbitrary and capricious actions of the Addicrwn 
Central School Board in suspending petitioner without a fat2 
hearing (as has been recognized as applicable to probat io- 
ary teachers by "scision No.805i of the Commissioner of Sd- 
ucation of New York, In the Matter of Jean Cousins, 1969) in 
denying all of petitioner's rights of due process and in 
direct opposition to the findings of the Supreme Court re- 
garding the rights of teachers as well as students, to express 


their views through the symbolic, non-disruptive act of wear- 


ing of a black armband in Tinker v. Des Moines Independent 

Community School District 89S .ct.733, 2) L.Ed.2d 731 (1969). 
b. That petitioner ve paid his regular salary fer 

all lost time resulting from his arbitrary and unconstitu- 


tional suspension. 
c. That petitions: be granted such otner anc 


further relief as the Commissioner nay deem just. 


Dated: FebruaryJ_, 1970 
nN? aaa 
“ CHARLES JAVES, Petous rer 
Of Counse);: 
i JEREMIAH S. GUTMAN 
m LEVs:, GUTMAN & GOLDBERG 
363 Seventh Avenue 
New York, N.¥. 10001 
212-244-6670 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ert 
CHARLES JAMES, 


Plaintiff 


THE BOARD OF EDUCATION OF CENTRAL DISTRICT 
NO. 1 of the towns of ADDISON, CAMERON, 
RATHBOWE, TUSCARORA, WOODHULL, THURSTON, 
ERWIN, LINDLEY and CANISTEO; STEUBEN COUNTY, 
WEW YORK; EDWARD J. BROWN, District 
Principal, Central School District No. l; 
CARL PILLARD, Principal, Addison High School 
an’ ROBERT ANDREWS, President of the Board 
of Tristees of Central District No. i, 


Defendanta 
LL LY A a Sees helpasnNNECoee 


Burt Neuvborne, Jeremiah 8. Gutman, 
Herman Scivwarts and Harrop Freeman 
% New York Civil Liberties union 
84 Fifth Avenve 

New York, N.Y. 1lOO1L 

Attorneys for Plairziff 


Harry Treinin 

1l East Market Street 
Corning, N.Y. 14830 
Attorney for Defendants 


Commissioner of Education of New York 
Amicus Curiae 

Robert D. Stone and John P. Jehu 
State Education Building 

Albany, N.Y. 12224 

(of counsel) 
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The defendants by their written motion filed 

August 20, 1971, move to dismiss the complaint upon 
grounds particularly stated therein, and for judgment 

on the pleadings; and for summary judgment in their 
favor. The plaintiff filed his affidavit sworn to 
September 27, 1971 in opposition. The matter came on 

for argument feptenber 27, 1971. Upon due consideration 
suméary judgment is hereby granted to the defendants 

as follows: It is hereby 

ORDERED, ADJUDGED and DECREED as follows: 

The plaintiff appealed to the Comnissioner of Education 
of the State of New York from the action >f the Board 

of Education of Central School District No. 1 of the 
Town* of Addison, Cameron, Rathbone, Tuscarora, Woodhull, 
Thurston, Erwin, Lindley and Canisteo; Steuben County, 
relating to his dismissal. The Commissioner of Education 
by decision and order dated September 29, 1970, diawissed 
the appeal, holding in conclusion “Since tne actions of 
the appellant were contrary to sound educational principles, 
and since those actions were not constitutionally protected 
_in the circumstances of this appeal, the action of the 
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respondent in terminating appellant's probationary 
appointment must be sustained." The plaintiff did not 
appeal, as he had the right to do, but instead brought 

this action. The questions raised by the complaint in 

this action are res judicata. The plaintiff in wearing 

the black arm band in the classroom was effectively 
presenting only one side of an important political issue. 

In so doing he chose to ignore the expressed policy of 

the State Education Department calling for neutrali’ y @nd 
objectivity in dealing with “Moratorium Days" on the part 

of teachers and administrators. These were days of 

intense political feeling on the question of the policy 

of the Administration in reference to its conduct of the 
Viet Nam War. His actions in this respect amounted to 
insubordination. His actions were not constitutionally 
protected. Plaintiff's diemiasal did not violate his 

rights under the Pirs( Amendment of the Federal Constitution, 
nor any of his federally protected rights. He was not 
entitled to a hearing prior to his dismissal. The complaint 
is dismissed on the merits, 


Cone P Ger 


HAROLD P. BURKE 
United States District Judge 


December ZF, 1971. 


| 
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WESTERN DISYRICT OF NEW ‘YORK 
CHARLFS JAMES, 
Plaintiff, 
~against- 


THE BOARD OF EDUCATION OF CENTRAL DISTRICT 
NO. 1 of the towns of ADDISON, CAMERON, 


- 


oy 


NOTICE OF APPEAL 


CIVIL 1971-164 


RATHBONE, TUSCARORA, WODDHULL, THURSTON, 
ERWIN, LINDLEY and CANISTED; STEUBEN COUNTY, 
New York; EDWARD J. BROWN, District 
Principal, Central School District No. 1; 
CARL PILLARD, Principal, Addison High 
School and ROBERT ANDREWS, President of 

the Board of Trustees of Central District 


No. 1, | 
Defendants. 
3 
-——-——— = — me ae x 
SIRS 
Notice is hereby given that Charles James, the plaintiff oe 


hercin, hereby appeals to the United States Court of Appeals wd 


“4 


the Second Circuit from the judgment entered in this action 
on the 23rd day of December granting sunmary judginent for the 


defendants and dismissing plaintiff's complaint. 
Yours, jetc. 


| 
| 
filit yy he | 
Burt Neaborne 

New York Civil Liberties Union 
84 Fifth Avenue 

New York, New York 1003.) 


Datcd: New York, New York (212) 924-7800 
Decembor ~) 1971 
To: Harry Treinin 


Corning, New York 14830 


Clerk of the Court 
United States District Cout 


for the Western District of New Yor: | 


11 Fast Market Street | 
| 
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DEC .S] OF UNITED STATES COURT OF APPEALS /TIRS” 


ald ; UNITED STATES COURT OF APPEALS 
; For roe Secoxp Crevir 
_ tO 
No. 697—September Term, 1971. 
. *. 
(Argued ‘May 5,1972 ~ Decided May 24, 1972.) 
- ~~ 
Docket No. 72-1109 - 
i Se oe eee eT K 
Cuartrs Jaxes, 
é Apnellant, 
- el ae alee 


Tue Boarp or Epvcarioy or Cextran Diste. t Ne. 1 of the 
towns of Appisox, Camznoy, Ratnr ove, Tuscazora, 
Wooprvun, Tucrstoy, Erwts, Lrspuez «ad CaNISTEO, 
Srevsex County, New Yore; Epwarn J. Brown, Dis- 
trict Principal, Central School Distr’-: 90. 2 Gaps 
Pnuazp, Principal, Addison High School, and Roxerr 
AnvzeEws, President of the Board of Trustees of Cen- 
tral District No. 1, 


| : ; ue .: Appellees. 


Before: : . 


Kavursax, Anpersox and MuansFrezp, 
. Circuit Judges. 
' Appeal from an order of Jndge Harold P. Burke in the 
United States District Court for the Western District of 


‘New York summarily dismissing a high school teacher’s 
complaint under 42 U.S.C. §19S3, which alleged that school 


- 3237 


ee 
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DECISION OF UNITED STATES COURT OF APPEALS (FIRST APPEAL) 
| 
— 
« \ 
officials violated his constitutional rights. by discharging 
him becanse he had worn a black armband in class. 
Reversed and remanded. | 
: ——— +0 ¢ 
Boer Nevsogxe, ‘New York, N.Y. (New York 


Civi) Liberties Union, of counsel), for Ap- 
pellant. : a 


Haney Treuxex, Corning, N.Y., for Appusees. 


Joux P. Jenv, Albany, N.Y., for Commissioner an 
of Education of the State of New York, aah 
Amicus Curiae. 7 


Cee eal 
Kavurauas, Circuit Judge: 


The first amendment proscription against any law — 
abridging freedom of expression, perhaps more than any 
other constitutional guarantee, frequently brings into sharp 
focus the inexorable tension between enduring concerns 
for individual freedom ard the authority required to pre- 
serve the democracy so crucial to realizing that freedom. 
For severa! decades, the courts have struggled with prin- 
ciples and concepts necessary to strike a functional bal- 

ance between protected epeech and the governmert’s 
legitimate interest ix protecting our democracy.’ 

The Sapreme Con-‘ bas more than once instructed that 
“‘t}he vigilant protecticn of constitutional freedoms is 
nowhere more vital than in the community of American 
schools.” Shelton v. Tucker, 364 U.S. 479, 487 (1960), 

. quoted in Keyishian v. Board of Regents, 385 U.S. 589, 
603 (1967) ; Tinker v. Des Jloines Independent Community 


i See generally, Kaufman, The Medium, the Message and the First 
Amendment, 45 N.¥.U.L. Rev. 761 (3970). (The James Madison 
Lecture.) ; Z * 
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‘ ‘ 
School District, 393 U.S. 503, 512 (1969). Rightly called 
the “cradle of our democracy,” our schcols bear the awe- 
.Some responsibility of instilling and fostering early in 
our nation’s youth the basic values which will guide them 


throughout their lives. Appellant is quick to agree thatw. 


we cannot tolerate undisciplined, coercive, intimidating-or 
disruptive activities on the part of teachers or students 
which threaten the essential functions of our schocls, and 
‘that such conduct requires a di::\pinary response. But, 
the issne in this case is whether, in assuming the role of 
judge and disciplinarian, a Board of Education may for- 
bid a teacher to express a political opinion, however be- 
nign or noncoercive the m.aner of expression.{ We are 
asked to decide whether a Board of Education, without 
transgressing the first amendment, may discharge an lith 
grade English teacher who did no more than wear a 
black armband in class in symbolic protest againsi the 
V.etoam War, although it is agreed that the armband 
did not disrupt classroom activities, and as far as we 
know did not have any influence on any students and did 
“not engender protest from any student, teacher or parent. 


We hold that the Board may not take such action. 


The facts essential to a resolution of the conflictiag 
interests are undisputed. On June 7, 1969, Charlies James 
was employed as an 11th grade English teacher at Addi- 
son High School, located near Elmira, New York. He 
previously had taught in the New York City public schools. 
After moving to the Elmira area, James, a practicing 
Quaker, joined the Elmira Meeting of the Religious So- 
ciety of Friends. 

When November 14 and December 12, 1969, were desig- 
nated as “moratorium” days by the opponents of the 
Vietnam War, the Elmira Meeting determined to observe 


! 
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DECISION OF UNITED STATES COURT OF APPEALS (FIRST APPEAL) 


the two days by wearing black armbands.? Cn November 
14 James affixed one of .the armbands, which had been 
prepared by the Meeting, to the sleeve of his jacket. He 
since has stated that he “resolved to ‘wear one of the black 
armbands as an expression of {his] religious aversion 
to war in any form‘and as a sign of [his] regret over the 
loss of life in Vietnam” , __. \ am 

’  $hortly after school began that dar, Carl Pilldza, the 
Principal, entere’ James’s homeroom, noticed the arm- 
band, but made mo comment. Pillard waited until midway 
through tlie secoud period when James was teaching poetry, 
apparently’ Without any incident or disession what- 
soever relating to Vietnam or the armband. to summon 
James to his office and to request him to remove the arm- 
band. When James refused to remove it, Pillard sent 
him to the District Principal, Edward J. Brown. Brown 
ordered James to remove the armband or risk suspension 
or dismissal because the armband constituted a symbolic 
expression of his political views In addition, Brown 


2 In 2 statemen* signed after James had been dismissed, the members 
of the Elmira Meeting explained their motivation: 


It is from this religious context [Quaker belief in the futility and 
immorality of war} that Charles James drew his moral imperative 
to act as he did, in wearing a black armband—symbol of sympathy 
and ‘mourning for the dead—on those days accepted natiorally as 
the time to demonstrate for peace and for an end to the killing in 
Vietnam. His action was as one member of this meeting, along 
*’ with other members, who chose out of the same deep conrictions, 
ao to wear a black armband all and every day cf the moratoriams. 


3 Brown apparently assured James that there was no question as 
his right to hold political views or to participate in political activities 
outside of school. Controversial issues, he said, shou'd not be discussed 
in school unless they are relevant to the subject inatter being taught 
and all.points of view are objectively presented. Jie relied in part on 
a@ letter of November 3, 1969, from Herbert F. Juhnson, Deputy Com- 
taissioner of the Departm nt of Education of New York, which set forth 
the Department’s policies with respect to the upcoming moratorium days: 
“The school posture should be neutral and objective. Administrators and 
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. 


feared that “wearing the armband would tend to be dis- 
ruptive and would possibly encourage pupils to engage in 
' disruptive demonstrations.” When James again refused 
to remove the armband, Brown summarily suspended him 
and ordered James to leave the school at once. ; 
The following day James received a letter from the 
Board of Education of Central District No, 1, reinstating 
him on “the understanding that [he] engage in no political 
activities while in the school.”‘ James resumed his teach-~ 
ing duties, but, steadfastly abiding by his principles, 
‘whether religious (Quakers are doctrinally opposed to war) 
or political in nature, he came to school wearing an arm- 
band on December 12, the second moratorium day. He ” 
was summarily susperded ac soon as Brown learned that 
James again had worn an armband. Here, too, the record 
is barren of a scintilla of evidence indicating that chere’ 
were any incidents or threats to school discipline, that 
any students or teachers had complained of or were of- 
fended by James’s first or second symbolic protest, or 


staff members should uvoid taking positions on controversial matters 

which may refiect on the objectivity of the school.” In addition, Brown 
| suggested that it was a breach of professional ethies to use the class- 
room to promote partisan politics. Ses New York State Teachers Ass'n, 
Joint Code of Ethics. 


4 The letter in full read: 


The Board of Education of Addison Central School District has 
conferred with counsel and very thurongzhly discussed the facts of 
your situation. The Board has, unanimously, confirmed the action 
of District Principal Edward J. Brown regarding your suspension 
on Friday, November 14, 1969. 

The Board deems your action to be a political act. As such, it is 
prohibited in the School. It is, also, deemed unethical action on the 
part of a teacher to engage in such activity. 

You may return to class on Monday, November 17, 1969, with 
the understanding that you engage in no political activities while 
in the School. 

Of course, the Board recognizes fully your absolute right to 
express outside of the School any beliefs that you may ha7+. 
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that the armband constituted more than a Silent _expres- _ 
. Sion of James’s own feelings. {On January 13, however. 
without affording James a Wredring, the Board of Educa- 
tion of Central District No. 1 discharged him from his 
teaching position in acaordance with §3013(1) of the Ed- 

ucation Law of New York. . 2 
‘James appealed his dismissal to the” New York State 
Commissioner of Education, Ewald B. Nyquist, asserting 
that his dismissal infringed upon his first amendment 
rights and deprived him of due process of law.‘ The 
_ “hearing” before the Commissioner, as.we were informed 
at the argument of this appeal, was no more than an in- 
formal round-table discussion betwen the Commissioner, 
the parties and their attorneys. No transcript of the 
proceedings was made. On September 23, 1970, Commis- 
sioner Nyquist filed his decision. Although he recognized 
that a board of education does noi have unicitered dis- 
eretion to. dismiss a probationary teacher,’ he concluded 
that Jame: had violated “sound edneational pri neipies” 
and that his actions “were not constitutionally pro‘ ected.” 


5 James, in his first year of teaching at Addison, was appointed as « 
“probationary” teacher. Under the provisions of § 3013(1) of the Edu- 
eation Law of New York, the services of a probationary tearher “may 
be discontine:4 at «uy time during such probationary pericd, upon the 
recommendation of the district superintendent, by a megeeny vote of 
the Doard of education or trustees.” 


6. See Education Law «f New York § 310. 


7 Commissioner Nyquist relied on nis earlier decision in Matter of Col- 
Has, Decision No. 8051, August 26, 1969: 


While I fully agree that a board of education has broad powers 
' @ver a probationary teacher and may dismiss a probationer without 
giving a reason, the exercise of these powers by a board mast be 
made “within the aiabit of the purpose for which they were granted 
and in a manner consistent with our basie Constitutional frame- 
‘ work.” 

Bee also Puentes v. Board of Bducatioa, 24. N.Y. 2d 996 oem, rev'g 

24 AD. 2d 628 (19¢'S). 


. 
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eit 
| 
In addition, he reaffirmed the Board of Education's ab- 
. 8olute right to dismiss a probationary teacher awithoot 
affording the teacher a hearing or explaining the basis c. 
the discharge. . 

Thereupon, James instityted this action in the Western, 
District of New York against the Board of Education-of 
' Central District No. 1, Edward Brown, Carl Pillard and 
Robert Andrews, President of the School District Boara 
of Trustees, alleging that his dismissal violated 12 U.S.C. 
$1933. Judge Burke, in a brief memorandum, denied 
James's motion for summary judgment and granted the de- 
fendants’ motion for a judgment, summarily dismissing the 
‘complaint on the merits, seemingly on two grounds: first, 
that the issues raised by the complaint were res judicata, 
and second, that none of James's federally protected rights 
was violated.* ; 


L 


At the outset we are presented with the contentiou that 
the claims asserted below are res judicata. We consider 
this to be wholly without merit. Appellees argue that 
James, at his own choosing, was given the full opportunity 
to litigate his claims before the Commissioner of E?1ca- 


8 42 TSC. § 1983 provides: 


Every person who, under color of any statute, ordinance, regula- 

tion, eustom, or usage, of any State or Territory, subjects, or causes 

. to be subjected, any citizen of the United States or other person 

Within the jurisdiction thereof to the deprivation of any rights, 

privileges, or immunities secured by the Constitution and laws, shall 

be liable to the party injured in an action at law, suit in equity, 
or other proper proceeding for redress. 


Jame’s complaint asserts violations of his rights to free speech, free 
exercise of religion, procedural due process and equal protection of the 
las. 


co) In this posture of the proceedings, we must accept all factual allega- 
tions im the complaint as true. 


3243 


7 


PEALS (FIRST APPEAL) 


75a 


DECISION OF UNITED STATES COURT OF APPEALS (FIRST APPEAL) 


: ae 
. ; f 


tion, a “judicial officer” of the State, and therefore that 
James should be bound by the Commissioner’s decision. 
Judge Burke buttressed their position with a pointed ref- 
erence to James’s failure to appeal.the Commissioneas 
decision to the New York courts.’® wnnee 
It is no longer open to dispute that a plaintiff vith a 
claim for relief under the Civil Rights Act, 42 U.S.C. § 1983, 
is not required to‘exhaust state judicial remedies. See, e.g., 
Monroe v. Pape, 365 U.S. 167 (1961); Rodriguez v. Me- 
Ginnis, —— F.2d ——, 1971 Slip Op. 1527 (2d Cir. Jan. 
25, 1972) (in banc); Sostre v. McGinnis, 442 F.2d i178, 182 
(2d Cir. 1971) (in banc), cert. denied, 404 U.S. 1049 (1972). 
It is still the law in this Circuit, however, that a Civil Rights 
plaintiff must exhaust state administrative remedies. Eisen 
v. Eastman, 421 F.2d 560 (2d Cir. 1969), cert. denied, 400 
U.S. S41 (1970). It hardly can be suggested that a plaintiff 
having followed the course laid out by Eisen, was to be 
barred henceforth from pressing his claim to final judicial 
review or to be deprived of his opportunity to litigate his 
constitutional claims in the judicial forum of his choice. 
To adopt the full implication of appellees’ argument would 
be to effect a judicial repeal of 42 U.S.C. § 1983 and strike 
‘down the Supreme Court’s decision in Monroe v. Pape, 
- Supra. James would be placed in the paradoxical position 
of being barred from the federal courts if he had not ex- 
hausted administrative remedies and barred if he had.™ 


10 Althoogh § 310 of the Education Law of New York provides that any 
@ecision of the Commissioner “shall be final and conc)usive, and not 
gabject to question or review in any place or court whatever,” New York 
eoarts have reviewed decisions where there is a claim that the decision 
wes arbitrary or an abuse of discretion. See, ¢.g., Board of Education 
w. Allen, 6 N.Y. 24 127 (1959). 


Appellees’ reliance on Judge Weinstein’s opinion in Taylor v. New 
Fert City Transit Authority, 309 F.Supp. 785 (E.D.N.Y.), off’d. 433 
P24 665 (2d Cir. 1970), is misplaced. Judge Weinstein’s determination 
that Taylor could not raise his procedural due process claim in the 
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We come now to the crucial issue we must decide—did 
the Board of Education infringe James’s first amendment 
right to freedom of speech ??? é 

Any meaningful discussion of a teacher’s first amendment 
right to wear a black armband in a classroom as a symbolic 
protest against this nation’s involyement in the Vietnam 
War must begin with a close examination of the case which 
Gealt with this question as it applied to a student. Tinker yv. 
Des Moines Independent Comm unity School District, supra. 
Mary Beth Tinker, a junior high school student, her older 
brother and his friend, both high school students, were . 
suspended from school for wearing black armbands in school 
to publicize their opposition to the war in Vietnam. Noting 
that neither students nor teachers “shed their cunstitutional 
rights to freedom of speech or expression at the school- 
house gate,” 393 U.S. at 506, the Supreme Court held that 
¢. school cannot bar or penalize students’ exercise of primary 
first amendment rights akin to “pure speech” without “a 
showing that the students’ activities would materially and 
substantially disrupt the work and discipline of the school.” 
Td. at 513. - . 

With respect to both teacher and student, the responsi- 
bility of school authorities to maintain order and disci- 


federal courts, after he had appealed bis discharge as a Transit Au- 
thority exploree to the New York City Civil Service Commission and 
then the New York coarts, was based on Taylor’s failure to raise that 
elaim before the administratire agency. The decision was nothing more 
thas a logical extension of Eisen y. Eastman, supra, through the appli- 
eation of traditional notions of merger and bar. Since no transcript of 
the proceedings before Commissioner Nyquist was made, James cannot 
be charged with the failure to raise any of his claims. Suffice it to say 
that appellees conceded at oral argument that the broad range of Jaines’s 
grievarces were discussed informally before the Commixsioner, 


In view of our decision, it is unnecessary to reach the claims that the 


discharge violated his rights to free exercise of religion ad equal pro. 
tection of the laws. , 


os 
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. pline in the schools remains the same. The ultimate goal 
-Of school officials is to insure that the discipline necessary 
to the proper functioning of the school is maintained among 


both teachers and students. / Any limitation on the exer- 


cise of constitutional rights can be justified only by a con. 
clusion, based upon reasonable inferences flowing from 
concrete facts and not abstractions, that the interests of 
discipline or sound education are materially and cnubstan- 


tially jeopardized] whether the danger stems initially from } 


the conduct of stndents or teachers. Although it is zot 
unreasonable to assume that the views uf a teacher occupr- 
ing a position of authority may carry more influence with 
u student than would those of Students inter sese, that as- 
sumption merely weighs ‘upon the inferences which may be 
drawn. It does not relieve the schcol of the necessity to 
show a reasonable basis for its regulatgry policies. As the 
Court has instructed in disczssi 

dismiss a teacher for engaging if ¢onduct ordinarily pro- 
tected by the first amendment {The problem in any case 


as a citi.en, in commenting upon matters of public : con- 
! - . 

cern, and the interest of the ‘ate, as an employer, in pro- 

moting the efficiency \& the public services it performs 

through its employecs ™ ickgring v. Board of Education, 

391 T.S. 563, 56S (1968): if 


_ . . 

13 Pickering de ‘it with * er of the Board of Education to discharge 
@ high school teact<- ¢ ‘sending a letter to the local newspaper criti- 
izirg the Board and the district superintendent of schools for their 
fiseal policies. The Board insisted chat the letter was disruptive of 
faculty discipline and would tend to foment “controversy, conflict and 
dissension” among teachers, administrators and residents of the district. 
The Court held that the Board had Violated the teacher’s first amend- 
ment rights. Appellees would distinguish Pickering by horing us draw 
am arbitrary line betreen first amendment rights exercised in school 

. and out of school. The distinciion is deceptively simple and cannot with- 
stand scrutiny. See Goldwasser v. Brown, 417 F.24 1169 (D.C. Cir.), 
owt. denied, 397 U.S. 922 (1969) (Pickering test applies to teacher's 
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It is to be noted that in this case, the Board of Education 
has made no showing whatsoever at any stage of the 
proceedings that Charles James, by wearing a black arm- 
band, threatened to disrupt classroom activities or created 
any disruption in the school.. Nor docs the record demon- 
strate any facts “which might reasonably have led school 
authorities to forecast substantial disruption of or maierial 
interference with school activities ....” Tinker v. Des 
Moines Independent Community School District, 393 U.S. 
ot 514. All we can Iéarn from the recerd is that in the 
opinion of Edward Brown, the Distric. Principal, “wear- 
ing the armband would tend to he disruptive and would 
possibly encourage pupils to engage in disruptive demon- 
strations.” “But,” the Supreme Court warned in Tinker, 
“in our system, undifferentiated fear or apprehension of 
disturbance is not eiiough iv overcome the right to freedom 
of expression.” Id. at 508. athe 

Appellees urge us not to conclude that schools must wait 
until disruption is on the @ ‘orstep before they may take 


elassroom speech at Air Force language school). Appellees concede, as 
they must, that James has a constitutional right to wear a black arm- 
band off school premises—every day if he so pleases. But, it is not 
Unreasonable to assume that James, as a teacher, might gain notoriety 
for such out-of-school conduct and become ~ vanguard of the local oppo- 

* sition to the Vietnam War. In that event, one could pat divorce his 
Person from the idea, and he would become an embodiment of his 
symbolic protest no matter where or how he appcared—eren if tempo- 
rarily without his armband. Although we ean imagine situations in 
which a teecher would be so controrersia] because of his tenets or beliefs 
that he would be a disruptive force in the school, no one would suggest 
that he could be dismissed merely because he was identified with a par- 
ticular cause if he did not preach that cause in class. 


i The facts here call more clearly for the protection of James's rights 
than did those in Tinker. In his dissenting opinion in Tinker, Justice 
Black emphasized that “Cejven a casual reading of the record shows 
that the armband did divert students’ minds from their regular lessons, 
and that talk, comments, etc., made John Tinker ‘self-conscious’ in 
attendin - sshool with his armba>d.” 393 U.S. at 518. The record in 
this exicx S98 mot support similar inferences. 
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protective action. We do not suggest this course, but if 
anything is clear from the tortuous development of the 
first amendment right, freedom of expression demands 
breathing room. To preserve the “marketplace of ideas” 
80 essential to our syStem of democ cacy, we must be will- 
ing to assume the risk-of argument and lawful cisagtee- 
ment. Id. at 508-09; Terminiello v. Chicago, 337 U.S. 1 
(1949). This is entirely different, however, from saying 
that the schcol must await open rebellion, violence or ex- 
tensive disruption before it acts.. Compare Burnside v. 
’ Byars, 363 F.2d 744 (Sth Cir. 1966), with Blackwell v. 
Issaquena County Board of Education, 363 F.2d 749 (Sth 
Cir. 1966). | 


That does not end our inguiry, however. The interest of 
the state in promoting the efficient operation of its schools 
extends beyond merely securing an orderly classroom. 
Although the pros and cons of progressive education are 
debated heatedly, a principal function of all elementary 
and secondary education is indoctrinative—whether it be 
to teach the ABC’s or multiplication tables or to transmit 
the basic values of the community. “[{SJorse measure of 
public regulation is inherent in the very provision of pub- 
lice education.” Note, Developments in.the Law-dAcademic 
Freedom, 81 Harv. L. Rev. 1045, 1053 (1968). Accordingly, 
courts consistently have afirmed that eurriculum controls 
belong to the political process and local school authorities. 


15 In Burnside v. Byars, the Fifth Circuit ordered that school authorities 
be enjoined from enforcing a regulation against wearing freedom but- 
tons when there was no evidence of disruption. The same panel of the 
Fifth Circuit on the same day in Jssaquena upheld a similar regulation 
in another school becanse students wearing the buttons had attempted 
to force unwilling students to wear the buttons. When the offending 
students were ordered to remove their buttons and cease distribating . 
them in school, they engaged in disruptive activities. 


- 
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“Courts do not and cannot intervere in the resolution of 
conflicts which arise in the daily operation of school sys- 
tems and which do not directly and sharply implicate con- 
stitutional values.” Epperson v. Arkansas, 393 U.S. 97, 
104 (1968).** . “te 

Appellees argue that this broad power extends to con- 
trolling a teacher’s speech in public schools, that “assump- 
tions of the ‘free markeiplace of ideas’ on which freedom 
of speech rests do not apply to school-aged children, espe- 
cially in the classroom where the word of the teacher may 
carry great authority.” Note, Developments in the Lauw- 
Academic Freedom, 81 Harv. L. Rev. at 1053. Certainly 
there must be some restraints because the students are a 
“captive” group. But to state the proposition w'thout 
qualification is to uncover its fallacy. More than a decade 
of Sepreme Corrt precedent leaves no doubt that we can- 
not countenance school:authorities arbitrarily censoring a 
teacher’s speech merely because they do not agree with the 
teacher’s political philosophies or leanings. This is par- 
ticularly so when that speech does not interfere in any way 
with the teacher's obligations to teach, is not coercive and 
does not arbitrarily inculcate doctrinaire views in the minds 
of the students. Cf. Aeyishian v. Board of Regents, supra. 

As we have indicated, there is merit to appellees’ argn- 
ment that Tinker does not control this case, because a 
teacher may have a far more pervasive influence over a 
student than would one student over another. Although 
sound discussions of ideas are the beams and buttresses of 
the first amendment, teachers cannot be allowed to patrol 


16 Even in this area there are constitutional limitations. In Epperson, 
for example, the Court held that a state could not prerent a high school 
biology teacher from teaching students about Darwin's theory of evo- 
Totion because the regulation would be an establishment of religion in 
violation of the first amendmect. Nor ean a state prevent the teaching 
of modern foreign languager ‘nder the guise of promoting “civic derel- 
opment.” Meyer v. Nebrask -<2 U.S. 390 (1923). 


~~ 
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the precincts of radical thought with the unrelenting goal 
of indoctrination, a goal compatible with totalitarianism 
and not democracy. When a teacher is only content if he 
persuades his students that his values and only his values 
ought to be their values, then it is not unreasonable to 
expect the state to protect impressionable children from 
such dogmatism. But, just as clearly, those charged with 
overseeing the day-to-day interchange between teacher and 
student must exercise that degree of restraint necessary to 
protect first amendment rights. The question we must ask 
in every first amendment case is whether the regulatory 
policy is drawn as narrowly as possible to achieve the 
social interests that justify it, or whether it exceeds per- 


those interests. See United States v. O’Brien, 391 U.S. 367, 
377 (1968). Thus, when a-teacher presents a colorable 
claim that school anthorities have infringed on his first 
amendment rights and arbitrarily transgressed on these 
transcendent values, school authorities must demonstrate 
a reasonable basis for concluding that the teacher’s con- 
duct threatens to impair their legitimate interests in regn- 
lating the school curriculum. What we require, then, is 
only that rules formulated by school officials be reasonably 
related io the needs of the educational process and that any 
Gisciplizary action taken pursuant to those rules bare a 

gsis in fact. 

Several factors present here compel the conclusion that 
the Board of Education arbitrarily and unjustifiably dis- 


charged James for wearing the black armband.” Clearly, 


17 Im light of our holding, we find it unnecessary to decide whether the 
Board of Edneation violated James's due process rights by not affording 
him an evidentiary hearing before he was dismissed. Compare Eoth v. 
Board of Eegents, 446 F.2d $06 (7th Cir.), cert. granted, 494 U.S. 909 
(1971), ond Sindermann v. Perry, 430 F.2d 939 (Sth Cir. 1970), cert. 
greated, 404 U.S. 917 (1971) (a probationary teacher has a right to 
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there was no attempt by James to proselytize his students,** 
It does not appear from the record that any student be- 
lieved the armband tobe anything more than a benign 
symbolic expression of the teacher’s personal views. Moren 
over, we cannot ignore the fact that James was teaching 
11th grade (high school) English. His students weré ap- 
proximately 16 or 17 years of age, thus more mature than 
_ those junior high school students in Tinker. 


Recently, t1- country enfranchised 18-year-olds. It 
would be foolhardy to shield our children from political 
debate and issues until the ere of their first venture into 
the voting booth. Schools must play a central role in pre- 
paring their students to think and analyze and to recog- 
nize the demagogue. Under the circumstances present here, 
there was a greater danger that the school, by power of 
example, would appear to the students to be sanctioning 
the very “pall of orthodoxy,” condemned in Keyishian, 
which chokes freedom of dissent.?° .. 


a bhearizz when he has a colorable claim that his dismissal violates the 

_ first amecdmert), with Parker v. Board of Education, 348 F.2d 464 
(4th Cir. 1965) (a probationary teacher has no constitutional right to 
a hearirg when his contract is not renewed). See also Drown v. Ports- 
moxth School District, 435 F.2d 1182, 1188 (1st Cir. 1970), cert. denied, 
402 US. G72 (1971, ; Orr y. Trinter, 444 F.2d 128, 135 (6th Cir. 1971), 
petifion for cert. filed, 40 U.S.L.W. 3126 (Aug. 18, 1971); Shirck vy. 
Thorvas, 447 F.2d 1025, 1026 (7th Cir. 1971), petition for cert. filed, 
40 TSLW,. 3321 (Dec. 3, 1971), 40 U.S.L.W. 3375 (Jan. 21, 1972); 
Note, S5 Harr. L. Rev. 1327 (1972). The Supreme Court has heard 
argument in both Both and Sindermann, and its decision may well be 
dispositive of this issue. : 


18 Appellees argue that James’s political activity was unacceptable in 
ice classroom because the armband was “the projection of an idea . . ‘ 
ix asks ro comments in return and it invites no discussion.” This fact 
alore cannot condemn a protected medium of expression. 


19 Eegttees-rear-olds, in addition, are now eligible to serve on federal 
juries, Pob. L. No. 92.269 (Apr. 6, 1972). 


20 See Heaorer v. Northrup, 325 F. Supp. 170 (D. Conn. 1970) (viola- 
tiem of st amendment rights to dismiss a junior high school teacher 
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Finally, James was first removed from class while he 
was teaching poetry. There is no suggestion whatsoever 
that his armband interfered with his teaching functions, | 
or, for that matter, that his teaching ever had been def- 
cient in any respect.” Set 


. 


IV... 


We emphasize that we do not question the broad discre- 
tion of local school authorities in setting classroom stand- 
ards, nor do we question their expertise in evaluating the 
effects of classroom conduct in light of the special char- 
acteristics of the school environment. The federal courts, 
however, cannot allow unfettered discretion to violate fun- 
damental constitutional rights.** Professor Jaffe put it 
aptly in an analogous area of the federal courts’ review 
power: “, .. expertness is not a magic wand which can 
be indiscriminately waved over the corpus of an agency’s 
findings to preserve them from review.” L. Jaffe, Judicial 


who refused to lead ber class in the Salute to the Flag because she 
believed the phrase “with liberty and justice for all” was an untrue 
statement). : 


21 Appellees rely extensively on Goldwasser v. Brown, supra, which is 
clearly inapposite. Goldwasser, a civilian, was emplored as a language 
instreetor in the Air Force Language School to teach English to foreign 
military officers. After repeated warnings against discussing contro- 
versial subjects during class hours, he was discharged for antiwar state- 
meats and comments about anti-Semitism in America. In upholding the 
dismissal in the face of a first amendment challenge, the court relied 
on findings that his conduct interfered with the proper performance of 
his duties because he unduly sacrificed classroom teaching hours. 417 

24 st 1176-77. 


F The Sopreme Conrt decision in Tinker instructs that the federal courts 
must rot accept unquestioningly the school authorities’ judgment as to 
. the eects of elassroom conduct or specch. See, Note, The Supreme 
. Cowrt, 1968 Term, $3 Harv. L. Rev. 7, 153 (1969): “By not deferring 
| to the administrative expertise of school oflicials, Tinker imposes new 
| Limitations on the power of the state to restrain students from speech 
| er conduct which would clearly be protected by the first amendment 
if exgaged in by adults.” 


ccERSERE UES ASI eth eth dP ttt teint I Si 


84a 


DECISION OF UNITED STATES COURT OF APPEALS (FIRST APPEAL) 


Control of Administrative Action 613 (1965). We cannot 
abdicate our responsibility *to form our own conclusions 
when, havirz thoroughly searched the record, we find no L. 
sound constitutional basis for the Board’s or the Commis-~ 
, sioner’s conclusions. a 
The dancers of unrestrained discretion are readily appar- 
ent. Under the guise of beneficent concern for the welfare 
of school children, school authorities, albcit unwittingly, 
might permit prejudices of the community to prevail. It is 
“in such a situation that the will of the transient majority 
can prove cevastating to freedom of expression. Indeed, 
James has alleged in his complaint that another teacher, 
“without incurring any disciplinary sanction, prominently 
displayed the slogan ‘Peace with Honov’ on a bulletin board 
in his classroom.” This slogan has been associated with our 
foreign policy. If the allegation is true, and we must assume 
that it is in light of the summary dismissal of the com- 
plaint, it exemplifies the concern we have expressed. The 
Board's actions under such circumstances would indicate 
that its regulation against political activity in the classroom 
may be no more than the fulcrum to censor only that expres- 
sion with which it disagrees. See Tinker v. Des Moines 
Independent Community School District, 393 U.S. at 510- 
511 (petitioners were barred from wearing black armbands, 
but other students were allowed to wear political campaign 
buttons and the Iron Cross, a traditional symbol of Nazism). 
By requiricg the Board of Education to justify its actions 
when there is a colorable claim of deprivation of first amend- 
ment rights, we establish a prophylactic procedure that 
automatically tempers abuse of properly vested discretion. 
It is characteristic of resolutions of first amendment 
cases, where the price of freedom of expression is so high 
and the horizons of conflict between countervailing interests 
seemingly infinite, that they do not yield simplistic formulas 
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or handy scales for weighing competing values. “The best 

~ one ean hope for is to discern lines of analysis and advance 

formulations sufficient to bridge past decisions with new 

facts. One must be satisfied with such present solutions 

end cannot expect a clear. view of the terrain beyond the 

periphery of the immediate case.” Eisner v. Stamford Board 
of Education, 440 F.2d S03, S04 n. 1 (2d Cir. 1971). 

Jt is appropriate, however, Jest our decision today (which 

_is based on the total absence of any facts justifying the 


Board of Education's actions) be misunderstood, that we 
disclaim any intent to coudowe partisan political activities 
in the public schools which reasonably may be expected to 
interfere with the educational process. 

Accordingly, we conclude that the district court erred. 
The judement of the district court is reversed and the case 
remanded for proceedings not inconsistent with this opmion. 
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UNITCD STATES DI-YPLST COURT 
‘WESTERN DISTRIC( 1° AOW YORK 


CHARLES JAMES, 
. Plaintiff 
-Vs= Civil 1971-164 


THE BOARD OF EDUCATICN OF CENTRAL 
DISTRICT NO. 1 of tthe towns of 

ADDISON, CAMERON, RATHBONE, TUSCARORA, ~ 
WOODHULL, THURSTON, ERWIN, LINDLEY and ~ 
CANISTEOQ; STEUDEN COUNTY, NEW YORK; : 
EDWARD J. EROM, District Principal, 
Central District No, 1;. CARL PILLARD, 
Principal, Addison High School; and 
ROBERT ANDREWS, President of the 

Board of Trustees of Central District 
No, l, 


Defendants 


APPEARANCES: Burt Neuborne, Esq. 
New York Civil Liberties Union 
84 Sth Avenue 
New York, New York 10011 
For the Plaintiff. 


Harry Treinen, Esq. 
_ 11 East Market Street 
Corning, New York 14830 
For the Defendants. 
Relying upon the mandate of tho Court of 
Appeals in Docket No. 72-1109 (May 24, 1972), the plain- 
tiff moves for an order directing the defendants to re- 


instate the plaintiff as a teacher at Addison High School 
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for’ the 1972-1973 school year sealant: ‘wedibbint the 
final dieposition of this sabia 

This case was originally heard before Judge 
Harold P. Burke. The instant motion is brought before 
me because Judge sixke is away during the month of 
August and the plaintiff contends ‘eee, aiden he is 
reinstated in time for the school year commencing in 
September, hoe will not be reinstated for yet another 
year. It should be noted that the plaintiff has been 
unable to find weanlax employment in the Elmira area as 
a teacher since the defendants terminated his employment 
on January 13, 1970. 

The defendants oppose the motion and have filed 
affidavits supporting their opposition. They contend 
that, if the plaintiff is reinstated, another teacher 
will lose her job and that the cducationzl process would. 
be disrupted Le the plaintiff is reinstated and then ter- 
minated upon the action being determined against him. 


Although counsel for the defendants argues that 


issues of fact remain, he was unable to specify at oral 
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argument what those issues are. None of the affidavits 
before Judge Burke reveals any disputed factual issues, 
Both sides moved for summary judgment before Judge Burke, 
who granted summary judgment in favor of the defendants. 
As stated by the court of Appeals, “[t}he facts essen= 
tial to a resolution of the conflicting interests are 
undisputed." Slip opinion at 3229. In addition, “the 
record is barren of a scintilla of evidence indicating 
that there were any incidents or threats to school dis- 
cipline, that any students or teachers complained of or 
were offended by James's first or second prctest, o° that 
the armband constituted more than a silent expression of 
James's own feeling." Id. at 3242. 

The court considers the plaintiff's motion as 
an application for preliminary injunctive relief. Be- 
cause the facts discussed above disclose “probable suce- - 
cess on the merits and some irreparable injury,” Inmates 
of Attica Correctional Facility v. Rockefeller, 453 F.2d 


12, 20 (2d Cir. 1971), such relief is appropriate. 


It is therefore hereby ordered that the defen- 


dants reinstate the plaintiff as a teacher of English at 
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Addison High School for the 1972-1973 school year forth- 


with pending the final disposition of *his action. 
The court will not entertai.. an application 


for a stay of this orcer,. 
« 
S0 ordered. 
- rT an 


” 
Le fou / 
JOHN T. CURTIN 


fookvca Statos District Judge 
A 


August ll, 1972 


DATED: 


al 
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UNITED STATES DISTRicT COURT 


WESTERN DISTRICT Cr NEW YORK 


CHARLES JAMES 
Plaintiff 


vs 


THE BOARD OF EDUCATION OF CENTRAL DISTRICT NO. 1 
OF THE TOWNS OF ADDISON, CAMZRON, RATIPONE, 
TUSCARORA, WOODHULL, THURSTON, ERWIN, LINDLEY and 
CANISTEO, STEUBEN COUNTY, NEW YORK; EDWARD J. 
BROWN, District Principal, Central Schoc District 
No. 1; CARL PILLARD, Principal, Addison Kigh School, 


and ROBERT ANDREWS, President of the Board of Trustecs 


of Central District No. l. 


Defendant 


Examination Before Trial 
March 26, 1973 
Corning, New York 


ee 


~ 


APPEARANCES: Harry Treinin 
Attorney-at-Law 
ll East Market Street 
Corning, New York 14830 
Counsel for Defendants 


\ 


Burt Neuborne, Assistant Legal Director 
Attorney-at-Law 

New York Civil Liberties Union 

22 East 40th Street 

New York, New York 10011 


| ~ 


IT IS HEREBY STIPULATED by and between the parties 
that testimony should be signed, however need not be filed, 
it is further 
STIPULATED that oath of Notary Public be waived ana 
administration of oath be done by Harry ‘ceinin, Notary Public, 


| and further that all objections except as to “orm be reserved to 


time of trial. 
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CARL PILLARD 
Questioned by Mr. Neuborne, Esq. 


: “Mr . Treinin, Esq. 
EDWARD BROWN 


Questioned by Mr. Neuborne, Esq. 
a “ Mr. Treinin, Esq. 


CHARLES JAMES 
Questioned by Mr. Treinin, Esq. 


40 
78 
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CARL PILLARD being duly sworn testified as follows: 
Questioned by Burt Neuborne, Esq. 


Mr. Pillard could we have your name, address and 
your occupation? 

Carl H. Pillard, 47 Tuscarora, Street, Addison, New 
York. 

And what is your current occupation? 

I'm the High School Principal. 

How long have you been high school Principal? 

This is my 7th year I believe. 

Could you describe generally the duties of the 
Addison High School Principal? 

Yes, to oversee the running and functioning of the 
school, the classes are all run properly and take care of any 
problems that come, disciplinary problems as euch. 

To whom do you report? 


Mr, Ed Brown. 


And do you supervise the teachers at Addison High 


School? 
Yes. 
‘ } 


Is that one of your duties? 


Yes. 


What was your occupation before Principal of the 


Addison High School? 


Masters from Ithaca College. 


supervisory position at Addison? 


1 A Yes. 
Q How many years did you teach prior to that? 
A 13. 
» Q I take it you have State Certification? 
| A Yes. 


a SENS a 


Q When was the first time that you noticed Mr. 


A I was a classroom teacher. 
Q Where was that? 
A Elmira, New York, Morrisville, New York, Nichols, 
New York. 
Q What subjects did you teach? 
A Mathematics and Physical Education. 
'Q On the High wines level? 
A Yes, high school. 
Q What's your educational background? 
A I graduated from the University of Buffalo, I have my 


Q What's your Masters in, Education? 
| A Yes. 
| Q How many years did you teach, is this your first 


November 12, 1969? 

Well to the best of my knowledge it seems to me before 
9 o'clock in the morning. 

Could you tell us what happened? 

I was told by someone and I can't recall who it was 
that Mr. James was wearing an arm band. 

Can you recall whether it was a student or teacher? 

No I can't. 

Can you recall the circumstances under which you were 
told? 

No. 

Can you recall whether the person was complaining or 
Simply notifying you of this fact? 

No I can't. 

Then what did you do? 

Then I went to Mr. Brown's office and informed him 
of this and he told me to have him remove it. 

Exactly what did you say to Mr. Brown. Let me say 
for the Record this is four years and if someone asked me I 
would have a great cGeal of trouble remembering, to the best 
of your recollection? 


To the best of my recollection I said I was told Mr. 


James 


again 


was wearing an arm band. 


At this time you hadn't actually seen Mr. James? 


No. 


Do you remember whether you told who told you that Mr. 


was wearing the arm band? 

No I don't remember. 

How long did this conversation with Mr. Brown take? 
Probably a minute or less. 

Did you tell him anything else during that time? 
No. 


And again to the best of your recollection what did 


Mr. Brown say? 


He told me to have him remove it, it was a political 


action against the President. 


Approximately how ee did Mr. Brown speak to you, 
Guring this one minute time frame? 

Yes. 

Where did the conversation take place? 

In his office. 

Was anyone «lse present? 

Not that I can recall. 


And this was before school actually had begun? 


since ik 2s) Sima At Li aa aaa ice ame = betes acacia ae 
I 
H 
| 
A Well it depends what you consider.. 
| Q Were the students all in school at the time? 
A I believe they were. 
Q Had attendance been taken yet? When is attendance taken 
at home room? 
, A Home room probably twenty minutes of 9. 
Q Just for the record can you explain how it works, 


from the school system? 


| A Well the students are allowed in at twenty minutes after 
eight at which time home room begins and then approximately 
twenty minutes of nine ‘there's a five minute period devoted 
to taking attendance and making announcements and at 8:45 
pass to the first class. 

1 Q Approximately whattime did you have this conversation 

\ with the person that told you about Mr. James, sometime 
before nine was it? 

| A Yes. 

| Q And sometime after the students had come into school? 

la I don't recall. 

,Q Could it have been earlier? 

In It might have been 8:20. | 

| 

ike What time did your conversation with Mr. Brown take | 
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place? 

Sometime between eight and nine o'clock. | 

Fair enough. After Mr. 3rown suggested to you that you 
have | nes remove the arm band what did you do then? 

To the best of my knowledge, I can't tell exactly, I 
undoubtedly went up to observe if he did have an arm band. 

Do you remember actually doing this? 

I don't recall exactly. 

I understand it was four years ago and it's hard. 
Did you have a conversation with Mr. James? 

Yes I did. 

About when? 

Well as best I can recall seems to me about nine 
o'clock. 

What class was Mr. James involved at that time? 

I seem to recall English ll. 

An acedemic class? 

Right. 

Did you go into the classroom or call him out? 


I don't remember. 


Do you recall how you got word to him you wanted to 


see him? 
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A No. | 
Q During the time.... Do you remember how much time 


elapsed between the time Mr. Brown spoke to you and you spoke 


to Mr. James? 
PN Again to the best of my recollection it seems to me 


like I went directly up to his room. 


| Q Did you observe him teaching? 
| A That particular time? 
' Q Yes? 
A No, I wouldn't have gone then, it would have been.... 
Q No I guess I used a technical word. When you went up 


| to talk to him did you see him teaching his class? 
| 


A I don't recall. 
Q Where did you have this conversation with him? 
A In my office. 
1 Q And you don't recall I take it whether you went in and 


! asked him to come to your office or sent somebody? 

A No I don't remember. 
1 Q Do you know who if any body was supervising his class 
while he was gone? | 
| A No but I probably would have made some arrangement, | 


| usually you do but as I say I don't recall. 


You don't have any memorandum of that? 

Ne. 

I take it then you don't recall that you made any 
special arrangements to cover Mr. James? 

No. 

What transpired when you had this conversation then 


with Mr. James? 


Well he came in, we began talking and again to the best 


of my recollection I asked why he was wearing the arm band and h 


said he was against killing. And I said to him that I con- 
sidered it a political act against the President of the 
United States. 

Was that in keeping with what Mr. Brown had suggested 
that you tell Mr. James? 

Yes and my own judntee too and then we discussed that 
for a while. 

How long did that conversation take place? 

Five to ten minutes at the very most. 

And this took place in your office? 

Yes. 

Were you interrupted during your cnnversation with 


Mr. James by any reports in any way? 
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| A Not that I recall no. 
| Q Was anyone else present during your conversation with 
Mr. James? 
A No. 
t Q What did Mr. James... The whole -onversation lasted 
five to ten minutes is that your recollection? 
lA Yes. 
| Q Apart from the fact you believed it to be a political 
act what other reason if any did you give to Mr. James? 
A Well actually that was the basic reason. We did talk 
for a while again I'm trying to recall, he told me they had had : 
i meeting with the Quaker Religion either last night or the 
night before and they had prepared these bands as a sign 
of mourning against killing. We talked for a little while 
longer and then he asked Af he could have some time to think 
it over about removing the band and I said no. 
ie) Why did you say no? | 
la Well I felt if he felt that sincere I couldn't under- | 
stand why he needed three hours, he was either for it or he | 
was against it. | 
c Did you tell him what might happen if he didn't? | 
iA 


Sometime during the conversation I did say to him 
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I might be hearing from every parent in the school district. 


Can you think back and try to remember precisely what 
you did say concerning the possibility of hearing from the 
parents? 

As close as I can recall I probably would be hearing 
from every parent in the school district. 


Yes? 


In oposition to his wearing an arm band? 
Had you received any comments from parents prior to 


that date? 


I wouldn't have prior to it no. 


What other reason if any did you give to Mr. James during 


this brief conversation? 


None that I can recall. 


S0 actually to say the two reasons,which were given at 


this conversation were one, that you felt it was a political 


act and 2, you might receive a large number of complaints from 


parents in the community? 

Basically the main reason was the first one, if I 
said the other statement it just came during the conversa- 
tion as an aside. 


Had Mr. Brown mentioned to you that as a possibility? 
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| Q At the time that you had this conversetion with Mr. 
i 
{ James, strike that. What did Mr. James finally say 
to you at the end of the conversation? 
‘A He thought for a few minutes, I guess debating whether 


to remove the arm band or not, after a few seconds he said He 
: 


i 
wasn't going to. 


| 2 What did you say to him? 

la I told him to go see Mr. Brown. 

;@ About what time, this would have been about 9:30? 
iA Again my best recollection it would be about 9:10. 
le What arrangements did you make for the coverage of 


| Mr. James”’class while he went to see Mr. Brown? 


iA I don't recall, I may have even gone up to sit with the 
students. | 
c Do you remember what you did in this instance? | 
A No. | 
jc Is it possible that no arrangements were made to 
l cover? | 
ia I suppose it's possible. | 
le Did you have any other contact with Mr. James on | 


| November 12? | 


A 


Q 


Mr. 
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Do you mean verbally or did I see him? 
Either? 
I don‘t recall. 
Do you recall who took Mr. James‘ c. ‘3 for the re- 
mainder of the day? . * 


No 
you 

‘Do/recall whether any substitute was appointed? 

I don't recall but I'm sure one was called in. 

Is it possible that one was not? 

Treinin: Well I'm going to object on this, it's not 
relative to the issues of the case. We are interested in what 
happened with Mr. James. 

Subject to Mr. Treinin's objection is it possible that a 
substitute was not called in for the day? 

Very highly improbable. 

Would your records indicate who was called in if in 
fact a substitute was called in? 

They would. 

Did you have any conversation with Mr. Brown on 
November 12 concerning Mr. James after the first conversa- 
tion did you have any subsequent conversations? 

After Mr. James‘ conversation? 


Yes? 
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Q Did any person on November 12 discuss with you Mr. 
James having worn the arm band to school? 

A I don't remember, you mean any person at anytime during 
the day? 

Q Any teacher, any student? 

A I don't recali. 

Q Did you receive any complaints from any student that day 
concerning Mr. James‘ wearinc +he arm band? 

A To the best of my knowledge no. 

Q Did you experience any abnormal disciplinary problems 
with the student body? 

A Not that I can recall. 

Q When is thehext time that you discussed Mr. James 
wearing an arm band with any person? 

A I don't recall. | 

come 

Q There did/a time that you did discuss Mr. James 
wearing an arm band withbSomeone? 

A I'm sure I probably did. 

Q When is thehext time you can remember having done it? 

A I can't remember any specific time. | 

Q You never had a conversation with Mr. Brown? 


A I didn't say f never did, you asked me when, I Gon't 
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remember when. 

Between November and December of 1969 did you have 
&% conversaton with Mr. Brown? Between November 12, and 
December :4, prior to December 14, 1969, November 14 and 
December 12, 1969 did you have a conversation with Mr. 
Brown concerning Mr. James wearing an arm band? 

Again it‘s conjecture on my part, I probably did. 

Had you observed Mr. James teaching prior to November 
14, 1969? 

No. 

Had anybody observed.... 
Treinin: I object to any question as to a question that 
happened before the date of this occasion. That's not purview 
of this hearing. 

For the Record I in cine objection but I think we're 
entitled to know whether vcompetency.... 
Treinin: We are not raising a question of competency, I 
don't think it's relative. 

Pine as long as we understand. | 
Treinin: Those are not within theAssues. I'm not saying | 
he's competent or incompetent. 


As I understand your answer Mr. Treinin, you would 


\ 


| 
; 
| 
| 
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Mr. 


Mr. 


Q 


A 


Q 
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raise some factual questions... 


Treinin: 


I think you alleged that and I don't recall 


what my answer to you alleged.. 


As long as that aspect is 


issue? 


Treinin: 


not going to become a major 


Of course not, 


proper time to wear an arm band under the circumstances. 


Mr. 


Did you make a report to the Board of Education concerning 


James‘ 


No I 


activities on November 14th? 


did not. 


Did you make a report to Mr. Brown? 


No. 


Did you make a memorandum for your own files concerning 


November 12th? 


I don't recall having done so. 


To the best of your recollection do you have in your 


possession any written material relating to Mr. James' 


activities on November 14, 1969? 


That 


Yes? 


No. 


I mace? 


What about written material that other persons made? 


{ 


we are interested in whether it was a 


Just any communication Mr. Brown would have had with 
the Board of Education. 

You did get copies of that? 

Yes. 

What communication were they? 

Seems that there was a letter informing them of the 
incident on Friday. 

Did the Board meet? 

Yes. 

Were you present at the Meeting? 

Yes. 

When did that meeting occur? 

To the best of my recollection it was the next day. 

It would have been on Saturday? 

Saturday. 

Who was present to the best of your recollection, I 
know it was four years ago? 
Treinin: I will say this, the minutes are available. 


Can I see the minutes? | 
Treinin: Of course, Let the Record show that the minutes 


of November 15th are made available to Mr. Neuborne. 


Were you present during the entire meeting? 


To the best of my recollection. 

Have you seen the minutes, why don't you take a look 
at them so you get refreshed as well as I do. 

Does the second paragraph actually reflect the persons 
present to the best of your recollection? 

To the best of my recollection. 

I take it Mr. James was not present? 


To the best of my recoliection. 


Do you recall whether any written material was presented 


to the Board in connection with the discussion that day? 

No I don't. 

I note that the meeting lasted about two and a half 
hours, was any other item on the agenda except Mr. James's 
incident? 

I don‘t recall. 

You don't recall that anything else was discussed? 

Right. 

Did you address the Board at all? 

I don't recall, other than they may have asked me 
questions, 

Do you recall making any oral statment to the Board? 


No. 


Sr ET RE 


Did Mr. Brown address the Board? 
I don't recall but I would imagine he did. 


How about Mr. Treinin, Did Mr. Treinin address the 
Board? 

I don't remember. 

I take it no attorney was there representing Mr. 
James? 

To the best of my knowledge there wasn't. 

What do you recall Mr. Brown saying to tne Board? 

I don't recall anything Mr. Brown é:id. 

It said after discussion the Administration agrces 

taken 

that action/was proper. 

I don't recall anything specifically because I felt this 
was being taken down by the Clerk. 


Mr. Treinin this is the full minutes of the meet ing? 


Treinin: If you desire we will make availiable a statement 


presented by Mr. Brown to the Board. 


Do you recall frankly, do you recall anything about 


what the Board said that day? 


No, not in particular. 


You don't recall why did they say that they were in 


agreement that administrative action taken was proper, what 
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\ prompted them to say that? 
| A They must have felt the same way. 
Q You don't have an independent recollection of what any 
member of the Board said that day? 
i a No. 
Q The 4th paragraph mentioned a letter be composed 
for the signature of the Board President to be personally 
i Gelivered to Mr. James at his home. What was that letter 
1 all about, what was the purpose of that letter? 
A I don't recall. 
1 @ Did you have anything to do with the composition of 
| that letter? 
; A No. 
Q When did you next see Mr. James, do you recall did he 


i return to school on the following Monday? 


A To the best of my recollection yes. 

Q Did you have any conversation with him at that time? 

| A I don't recall any. 

Q Did he resume teaching? | 

A Yes. | 
Q Did you receive any complaints concerning his teaching | 


from the date he returned on November 17 through December 14th? 
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Mr. 


I don't recall any. 

Did you observe his teaching during that period? 

Not to the best of my knowledge. 

Do you know whether anybody else did? 

I wouldn't know. 

Did you have any conversation with Mr. James's students 
during this period concerning his teaching? 

No I don't recall. 

Did you receive any communications from any students 
concerning Mr. James's wearing an arm band on November 14th? 

Again I don't recall having received any. 

How about comments from any parents? 

If there were I don't recall them now. 

Were the events of November 14th widely publicized 
in the local press? | 

for 

Treinin: Well I object to that as calling/a conclusion. 
What was widely publicized or local press. | 

Was it in the newspaper around here at all? 

Yes it was. | 


It was reported. I call your attention to December 12, 


1969 when was the First time you noticed Mr. James that day? 


| 
} 
I don't recall, it was early, you mean time wise? | 


him? 


band. 


24 


Yes? 


Seems to me shorlty after 8 o'clock. 
Before school would have begun? 
I don‘t recall exactly, it's possible. 


And what were the circumstances you did, you noticed 


I don‘t recall, I just remember having seen th~- arm 


Do you remember where he was, in the classroom, in 


the corridor? 


Treinin: Previous day meaning Sunday? 


I can't recall. 
Inside or outside? 
I can't say. 


Do you remember whether someone told you or you noticed 


him yourself? 


My best recollection would be I saw it myself. 


Had you had any conversation with Mr. Brown concerning 


Mr. James on the previous day? 


| 


Previous school day. Were you told to be on the look-Out 


for Mr. James at all? 


; | 
| 

Not that I can recall, the 12th was on a Tuesday wasn't it? 
| 


Treinin: I don't know. 


Did you know tha the 12th was a Moratorium Day? 

Yes. 

And you recall Mr. James had worn an arm band the 
previous Moratorium Day? 

Yes. 

Did you make any specia’ attempt to ascertain whether 
he was wearing an arm band? 

I don't remember whether I made any special attempt. 

What were you doing? 

To the best of my recollection again I told him to 
see Mr. Brown. 

Did you have a conversation with Mr. Brown prior to 
telling him this? 

I don't recall any. 

Do you recali whether he was in the classroom when you 
told him to see Mr. Brown or before dass had begun? 

I don't remember. 

Had you had an“y conversation with anyone before you 
told him to see Mr. Brown? 


Again to the best of my recollection no. 


How long did the exchange take? 


\ 


Just a few seconds. 

Did you experience any disciplinary problems concerning 
the students on December 12, 19697 

Not that I recall. 
Treinin: I'm sorry, you're asking on December 12th, at 
what time, we were talking about 8 in the morning. 

Anytime during the day? 

Not that I recall. 
Tre.nin: I see. 

How about the previous week? 

Not that I recall. 

One of your functions I take it is to deal with disciplinar 
probiems in the high school is that right? 


Yes. 


Did you make any reports to the Board of Education con- 


cerning Mr. James's activities on December 12? 
No. 
Did you have any conversation with Mr. James subsequent 
to the first previous conversation with him on December 12? 
Not that I can recall. 
Were you present when Mr. James had his conversation 


with Mr. Brown? 


No. 


Was anyone else present when you told Mr. James to go 
see Mr. Brown? 

Not that I can recall. 

Do you recall whether arrangements were made to cover 
Mr. James's class on December 12, 1969? 

I can't remember specifically but I'm sure they were. 

Again your records would reflect any substitute? 

Yes. 

Was there a second meeting of the Board of Education 
called to discuss the James's matter after December 12, 1969? 

I don't remember but I imagine there was. 

Were you present then? 

Again I don't remember but probably was. 

Was it your decision - instruct Mr. James to remove 
the arm band on either December 14th or November 12th, or 
were you just following orders? 

Following orders. 

Who's orders were you following? 


Mr. Brown's. 


Have you noted whether any teacher at Addison High 


School with a particular religious preference wore a 


Mr. 


Mr. 
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religious ornament such as a crucifix? 

What was the first? 

Have you noted whether any teacher at Addison High 
School has ever worn a crucifix? 

No. 

You've never seen a teacher wear a crucifix around 
her neck? 

I don't recall any specific occasion, I may have. 

What would you do if you saw a teacher wear a crucifix? 
Treinin: I object, we're going far afield. 

We have in the Record when Mr. James wore an ornament 
on his arm he was asked to remove it, I would like to know wha. 
Mr. Pillard would do if a teacher worn a religious crucifix? 
Treinin: We are not talking about a specific case. What 
he would do is sii lia dee I object to it. 

Object to that at the trial, wha: would you do? 

Probably nothing. 

Do you know whether any teacher at Addison ever display 
any slogans on the blackboard four example, ‘Peace with Honor’ 
or some such? 

No. 


It's never been brought to your attention? 


A No. 


Q Do you know whether teachers in surrounding schools, 


only if you know, wore black arm bands to school on either of 


the two occasions? 


Mr. Treinin: I obt2ct to that. 

Mr. Neuborne: Yes? 

Mr. Treinin: ONecece! 

Mr. Neuborne: On relevance? Objection noted and again 


admissibility will be determined at trial. 

A Do I know, no. 

Q Just for the Record what grade was Mr. James teaching 
at this time, what was his class load, do you recall? 

A I don't recall but he taught llth grade English. 

Q And the students he would have come in contact were in 


the llth grade? 


A Yes. 
} Q How old ate ih se students? 
| 
A 17 give or take a year, 16, 17. 
| Q Some as old as 18? 


Possibly yes. 


Apart from wearing his arm band do you know of any 


other activity that Mr. James on either November 14 or 


SS 
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December 12 engaged in that might have lead to his suspension? 

No. 

Now when Mr. James was suspended for the second time on 
December 12 do you recall the point and time at which the 
next school board meeting was held? 

Treinin: We are offering you the minutes. 

Could you, that would refresh everybody's recollection ther 
we could go forth with that. Mr. Pillard, the December 17th 
meeting, by that time Mr. James had been suspenced is that 
right? 

I believe he was. 

Do you recall whether he was getting paid, was he 
suspended with pay or without? 

I don't recall. 

Would the Record ee whether he would be receiving 
pay or not? 

I don't know, that's Mr. Brown's problem. 

And do those minutes accurately reflect that Mr. 

James was not present at the December 17th meeting? 

Yes. 

I see the meeting lasted approximately 40 ee 8 


do you recall whether Mr. Brown address the Board during that 


I don't reca’ ~ specifically. 


.}u were present during the entire meeting were you not? 


Yes. 


Do you recall the mater of any of the discussion 


after having looked at the minutes? 


I remember the people being there. 

About how many people were there? ' 

Seems to me 12 to 15. 

Was the meeting orderly? 

Yes. 

Of the 12 to 15 people there how many spoke? 
I seem to recall about three. 


Were thére any students present? 


Trei.nin: Students of what institution? 


a hearing prior to Mr. James's suspension? | 


Meeting was there, I believe there was. 
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Of the Addision High School? 


I don't recall. 


‘ 


You don't recall them being present or don't recall? 


They being present. 


Do you recall whe*=her there was any discussion concerning 


I don't recall specifically. Do you mean during the 


: 
| 
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Mr. 


Could you try to recollect what that discussion was? 

Well I remember that there was some communication between 
Mr. James and Mr. Andrews, Board President. 

This was the December 17th meeting or January 15th 
meeting, you're free to rummage through this if you like. 

At the December 17th meeting do you recall whether there was any 
question concerning a hearing for Mr. James prior to 
suspension? rf | 

I seem to recall there was some mention made that he was 
given the opportunity but.... 

Specifically do you recall the sent :nce on page 159, 
"Attorney Trenin remarked any meeting would not be for 
hearing but for reference to comments Mr. James wished to makc", 
do you remember that statement being made?, 

Ne I don't recall it seusitiontiy. 

Do you recall whether any discussion was made about 
serving Mr. James with any formal notice or setting up any 
formal process , do you recall whether any Attorney esadebemiae 
Mr. James was present at the December 17th meeting? 

I don't recall. | 

Were the discussions of the School Board unanimous? ) 


Treinin: I object. 


\} 
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A 
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Q 
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That may not be admissible, were the discussions unani- 
mous? 
To the best of my recollection yes. 


What about the Board Meeting on, I guess on Saturday, 


was the Board Meeting unanimous? 


To the best of my recollection yes. 

Subsequent to the December 17th meeting, what was the 
understanding concerning Mr. James's standing, what was your 
understanding what he could do, was he on the payrole, was he 
not, could he come in to teach? 

It was my understanding that he was suspended. 

That did you understand itwould be necessary for Mr. 
James to do if anything to repeal that suspension? 

Decemberl2th, I don't recall anything he had to do. 

If he had gone to you and promised he wouldn't wear 
the arm band any more would you reinstate him? 

That wouldn't be up to me to decide. 

But, unless some approved action were taken by 
Mr. James, he was to remain suspended after the December 17th 
meeting? | 


Yes. 


Now Mr. Pillard I take it that you have read the 


| 
| 
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opinion of the Second Circuit, the Appeals Court Decision? 

Yes. 

I would like if I may to go through some portions and 
you tell me whether actually it does or does not reflect the 
facts that surrounded the circumstance? 

I don't know if I read this one quite recently. 


your 
I have a copy here and I want Ahought, you can take 


as much time as you like. 

Incidently before I forget when you earlier asked me 
about whether this was my first supervisory position I 
said yes, I forgot I was Assistant Principal in Elmira 
for one summer. 

I will read you a quote from the Second Circuit, "We 
are asked to decide whether a Board of Education, without 
transgressing the first amendment, may discharge an llth grade 
English teacher who did no more than wear a black armband in 
class in symbolic protest against the Vietnam War,". Did 
Mr. James do anything more than wear a Black armband in 
class? 

No, not to my knowledge? 

“Although it is agreed that the armband did not disse 


Classroom activities, "”.... | 


Mr. Treinin: Just a minute, when you say disrupt classroom 


activities, are you discussing physica: activities? 


You can cross-examine, I request you not interrupt my 


questioning. 


Mr. Treinin: Let's specify. 
Q I‘m reading from the Second Circuit Court of Appeals, 
was there any physical disruption? 

Not to my knowledge, no. 

Any other interruption that you want to comment on 
now that Mr. Treinin made his point? 

You mean during Mr. James's presence? 

Yes and thereafter word? 

Other than the students lost the teaching that he 
would have given them. 

Again going to the Second Circuit Court of Appeals 
anc reading from the opinion, "and as far as we know did 
not have any influence on any students and did not engender 
protest from any student, teacher or parent.". Do you have 
any evidence that Mr. James wearing the armband had any 
influence on any student that would engender protest? 


Not that I'm aware. 


Any students complain to you about it? 


| 
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carrying out his teaching duties as an English teacher? 
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i A I don't recall any. | 
Q Any parents complain about the effect on the students, 
on treir children? 
A I recall having discussed it with one person. 
} Q Do you know specifically did it have any effect on the 
{ children? 
A No. 
| Q And it did not engender protest from any student? 
i 
| A Not that I recali. 
Q From any teacher? 
i 
! i A I can't recall any. 
Q Or parent, apart from this one conversation with a 
| parent were there any others? 
A If there were I can't recall. 
Q Tell us about the one ecatbbwation you did have with 
| | a parent, by the way was it a parent of one of the students in 
| Mr. James's class? | 
| A Yes. Just, I recall, he felt Mr. James shouldn't have 
have an 
worn the armband in class because he might/been / influencing 
factor in the student's thinking. | 
: Q As far as you know did the armband hinder Mr. James's | 
} 
| 


Mr. 


No. 

Continuing on with another section of the opinion and 
this deals with December 12th when Mr. James worn the armband 
again the second time, “Here, too, the record is barren of a 
scintilla of evidence indicating that there were any incidents 
or threats to school discipline,"“. Did Mr. James's wearing of 
the armband on the 12th of December, were there any evidence 
indicating that would constitute a threat to school discipline? 

There wasn't anv evidence. 

“that any students or teachers had complained of or 
were offended by James's first or second symbolic protest, " 
Any students or teachers complain? Do you want to simplify 
what you said earlier? 

No. 

“or that the armband oonexiveces more than a silent 
expression of James's own feelings." Did the armband consti- 
tute anything more than that? | 
Not at the time. 

Thank you Mr. Piliard, that's all I have. | 
Neuborne: Let the Record indicate that there was a brief 


| 
recess of between four to five minutes.. | 


Treinin: Or two. to: threes... 


Mr. 


Neuborne: between the end of Mr. Pillard's testimony and 
the commencement of Mr. Treinin‘'s examination and during that 


recess Mr. Treinin conferred with Mr. Brown and Mr. Pillard. 


~ 


Questioned by Mr. Treinin; Esq. 

Now Mr. Neuborne quoted to you sections of the Decision 
and referring to the section of disruption and asked you 
questions about disruption of the classroom activity and 
your answer there was no. Now what kind of disruption are 
you referring to? 

Physical. 

And alse he asked again whether or not there was any 
threat to school discipline and what kind of discipline are you 
referring to? 

Physical. 

In anyway were you ‘id ciieaaitiia the educational process 
of mind going to mind? 

No. 

You took it that that sort of disruption was not of 
the educational process? 


I didn't have that in mind when he asked that. 
| 
| 


* 
As I understand on direct you testified it didn't effect 


Questioned by Mr. Neuborne, Esq. 


Mr. James in teaching English, it didn't prevent him from 
teaching llth grade English Class, that's what I understand 
your testimony to be, but you tell me, how the arm band 
would have effected teaching of his English Class? 

The way I felt about it, the students visibly could 
see this black arm band which is an expression of Mr. James' 
and supplies one view point and I felt that the students should 
have the opportunity to all view points from both sides. 

How would that make it more difficult for Mr. James to 
teach English? 

I don't know if it would make it more difficult to 
teach English but I‘m sure the students were impressed in 
someway by seeing the black armband. 

Apart from that type of disruption, if it can be called 
disruption, was there sais else that would justify in your 
opinion telling Mr. James he couldn't wear the arm band? 

You mean as far as what took place in the classroom? 

No, other than what I said, the students were given only 
one impression when they saw that black armband. 

Did any other teacher in school wear a black arm 
band that day? 


Not to my knowledge. You mean in my particular school, no 


ie SRAM RUNS CER See ne OMEN 5. Mee edule 
| 
! | 
i 
| Q How about anywhere els. ‘n the vacinity? 
A There was one in the Elimentary on which day I don't 
know. 
| Q Either the 14th or 12th? 
| ; A I'm not sure which&ay or whether it was on one of 
those days or previous. 
' Q What action was taken if you know? 
| A She was asked to remove it and she did. 
; Q Thank you Mr. Pillard. 
| EDWARD BROWN being duly sworn testified as follows: 
i Questioned by Burt Newvborne, Esq. 
| Q Mr. Brown may we have your name and address and current 
occupation for the Record please? 
| A Edward J. Brown, 87 Goodhue Street, Addison, New Yorr, 
occupation; District eetnieen2. 
Q Could you explain for me for the Record what the 


| organization of the school district is so we know what the 
lines of authority are and who reports to whom? 
| A This is a Central Schoo]. District. The District 

I Principal is Chief School Officer so he reports . the 

Board of Education and receives authority from the Board o: 


Education. This is somewhat complicated by the fact there ia 
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also a District Superintendent. 

Could you explain your relation? 

The District Superintendent has to be, he can give or 
make responsibility but in relation to this in recruitment 
he has to approve and recommend all teachers. I make my 

recommendations recommendations 

# to him and he in turn makes / to the Board 
and also he's involved in termination of the teacher in the 
Same manor. I make recommendation to him and he makes 
recommendation to the Board of Education. That's an over 
simplification between the two. The law in this regard is 
very complicated as I understand it. But the District Superin- 
tendent does have authority that exceed that of District 
Principal. 

Right now who is the District Superintendent? 

A fellow by the name “i Dr. Richard McDonald. Back 
at the time of this incident it was N. Francis Miller. 

Was Mr. Miller involved in the decision to recommend 
Mr. James's suspension? 

Yes he was, Before the December meeting or January 
Meeting between the two meetings and the January Meeting 


Mr. Miller was involved. 


Can you detail for us in what way he was involved? 
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A He made recommendations to the Board of Education eee 
termination of service. | 

Q Did he make it in writing? 

A Yes he did. 

Q That's the cover letter, do you have the recommendation? 

A No I don't, I don't believe I have that, it would be 
in the Clerk's file I would assume. 

Mr. Treinin: I think at this time you should make a statement 
as to the state of our records. 

Q Did you have flooding? 

A Yes and you will see some of t iese have been submerged, 


our records were in a real bad state and all the records in the 
Central Administration Office, anything in the file cabinets. 
We made a real effort to salvage, anything we didn't get to 
immediately as soon as it started drying out they stuck to- 
gether and they couldn't be separated, they were in a bad 
state. I have a feeling that if we don't have a copy of 
that letter that I'm sure they would have it in the file 
of the District Superintendent. 

Q Could we make an effort to get that letter. Where 
is Mr. Miller now? 


A He's retired. ‘ | 
f 
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Does he live in the area? 

His home address is Canisteo, whether he's there now, 
he was planning on some traveling. 

Did you discuss the matter with Mr. Miller prior to 
making the recommendation? 

Yes I did. 

On how many occasions? 

I can recall one occasion specifically. 

When was that? 

It was in between the December meeting of the Board 
and the January meeting of the Board. 

Did you discuss it at all prior to Mr. James's wearing 
the arm band the second time? 

I believe I had in an informal conversation, I don't 
recollect specifically the Gakeiie of the conversation. 

Was there any written recommendations between you? 

Net that I recall. 

What was the substance of your informal conversation | 
during this time? 

I think during the conversation I related to him 
the incident that had taken place . I believe I reviewed with 


| 
him my recommendation to the Board of Education relatin 


— sa 


\ what had taken place and generally discussed the principles 


involved. 
> 
Q Was he in general agreement with your position? 
A I believe he was. I have a letter which I received, 


I will get the thinking on that too. I had received a letter 
which indicated to me that he was in general agreement with 
the way we handled the situation. Right now I'm having trouble 
finding it. 

-# Q As I say I will be going through it so I will be 
on the look out for that letter. When was the first time 
on November 14, 1969 thatyou were aeneieed of the fact Mr. 
James was wearing an arm band? 

A Some time in the early hours of the morning, I never 
made a notation of the exact time. I'm in general agreement 
of Mr. Pillard's cnnit aii of the timing on it. 

Q And it was Mr. Pillard who brought it to your atten- 
tion the first time? 

| A Yes he was. 

| Q Do you recall testimony concerning a brief conversa- 

| tion he had with you, is that generally agreed? 


| A Yes, I would add I did instruct him to remove the 
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: arm band and if he didn't do so he was to send him to me. 
ee . - ‘ ; 
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Q In between the time Mr. Pillard left the office to 
deliver that message to Mr. James, did any other person speux 


to you concerning Mr. James? 


/ ' A I don't recall any other conversation. 
| 
Q By the way is your office in the Audison High School? 
A Yes at the rear of the building. 
Q And were you in your office during the period? 
A Yes. 
Q Do you recall what time Mr. James came, I take it there 


did come a time when Mr. James came to your office? 
A Yes I would say sometime in the neighborhood of 9:15 
9:20, to the best of my recollection, as I said I made no 


notes on the time. 


Q How was he dressed, was he wearing a tie? 
A Shirt and tie and jacket. 
Q And on the sleeve of his jacket he had a black arm band. 


P I take it unadorned, a simple black arm band, no writ@ing on it? 
A Not that I recall. / | 
|; Q Was anyone present in the office with you when Mr. 
James came in to have his conversation? | 
No. 


About how long did this last? 
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A To the best of my recollection between a ha.° «nd 
three-quarters of an hour. 

And what did you say? By the way do you have iotes of 
the conversation? 

Weil I would have to stand on my written documentation 
rather than rely completely on memory. 


I take it I can see those notes? 


Yes, I'm more oriented toward more detailed nocv taking | 

Relying on the notes you have before you, can you 
reconstruct as best you can the conversation? 

I will relate this because I'm not confident in 
this. 

Sure. 

When Mr. James arrived at my office we discussed our 
respective positions regarding whether or not he as a teacher 
had a right to wear a black arm band. 

What did you say to him and he to you about your 
respective positions. I would like the contents of the 
conversation? What you said to him about your position 
concerning his right to wear an arm band? Do you have 
any individual recollections? 


© 


I do feel confident in what I have written here. 
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an 
Q You don't have over and above that/individual rec llecti 
A Just smatterings. 
Q Drawing on that can you remember the substance of 


what you said to Mr. James and Mr. James said to you about 
a teacher wearing a black arm band? 

A I explained it was my opinion it was a political 
activity and as such unethical to use the school as a 
forum to express his personal views either symbolically or 
vocally. 

Q What did Mr. James say to you? 

A I can't remember sequentially his comments, the fact 
he was opposed to killing and the black arm band was being 


worn to symbolize this. 


Q Did you know Mr. James was a Quaker? 

A He informed me he had joined a group. 

Q A Quaker group, you knew that? 

A Yes he explained that. 

Q Did he also explain to you that the arm bands were 


made by that Quaker group. 
A Yes he did. 

} 
Q You nevertheless considered it a political act he was 


engaged in? 


* 


Yes. 

Why? 

Because he connected it as I did with Moratorium 
taking place. 

Can you have a religious avers ion to war? 

I assume so, 

What lead you to believe Mr. James wasn't adverse 
to the war? 

I believe during conversation he indicated that he 
planned on going to washington to become.... 

What made you believe he was.., suppose it was 
religion as opposed to politics? 

I have the same feeling about imposing religion on 


pupils as I would politics. 


Have you ever seen a teacher wear a crucifix to school? 


No incident stanijis out in my mind. 

How long have you been an educator? 

About twenty years. 

You don't remember ever seeing a teacher wear a 
crucifix at school? 

No specific incident. 


-Why is that less of an impression than wearing a 
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Quaker armband? 
would mean 

Seeing a crucifix or emblem of that sort/nothing 
other than they belonged to a particular religion or paternal 
group. It would have no political implication. 

I take it despite the fact you knew it was an armband 
made by a Quaker group and the Quakers were wearing then, 

Mr. James.... Did Mr. James discuss his religious motives 
at all? 

Yes to the extent that he explained how he happened 
to be wearing it as a result of this meeting . We had a fairly 
lengthy conversation. 

You couldn't extract political from religious? 

As far as I was concerned the political was involved. 

Just to save time so we won't have to go over the 
Same ground, am I correct the evidence concerning the physical 
disruption, is that agreed from Mr. Pillard's testimony? 

I think agreed from his point of view. 

Go ahead? 

From my point of view I believe there were after the | 
incident some indication, speculation that disruption was 


present. 


Treinin: Are you speaking of physical disruption? 


Let's separate it out. 

I feel it's very important. Physically the only 
evidence of anything happening was on the same morning later 
in the morning, I was doing more traveling around the high 
school building, I did find a number of signs put up by 
pupils, peace symbols, a couple of vulgarities. 

You removed them? 

I removed them. 

Where were they put up? 

On the walls in the corridor. And frankly I didn't 
think an awful lot of it. 

Why did you remove them, don't you think the students 
have a right to put up signs if they want? 

Under controlled situations. 

Do they have to ene your permission? 

Yes. 

Is that right? 

There's conditions under which some physical in- 


structions on where they are placed and so forth. 


How about distribution of newspapers or hand bills? 


We have never had that problen. 


| 
Is there a procedure to giving permission to distribute. 


j 
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Do you permit distribution of hand bills without your per- 
mission? I take it you would get a request? Do you permit 
this distribution without asking your permission first? 

I would have to speculate, I assume if it was going 
to create a problem I would put instruction on it. 


Did you feel signs up in the corridor might create 


a problem? 


I believe they might have. From the very simple fact 
they were stuck to painted walls with scotch tape. We have 
a rule, we don't put them up. 

Apart from that what other problems would they cause? 

I don't know, I didn't leave them there to find out. 
They were unsightly. 

How many signs were there? 

Three or four. 

Apart from three or four signs what other incidents 
did you see that lead you to believe there might be some 
disruption? 

Physical? | 
Yes? Classes proceeded normal that day? | 
Yes. | 


No disciplinary problems? | 


— ee —- } 


Mr. 


14la 


Not that I was aware of. 
Let‘s go back to your conversation with Mr. James 


which lasted about a half hour or forty-five minutes, I take 


it the conversation ended with you insisting he remove his ari 


band? 

Yes. 

And in your affidavit as I recall in the District 
Court you mentioned you felt it might tend to provoke a 
disturbance? 

Yes. 

Is that a physical disturbance? 


Both. 
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Tell me what evidence you have" ee bmi ght tend to 


provoke a physical disturbance? 

I believe the ‘inti may be watching the activities 
on various college...... 

You just had a generalized feeling? 
Treinin: Don't put the words of the Supreme Court in his 


mouth. 


the 
What I'm trying to relate to is/Tirker case. I'm 


not trying to trap you. 


I will try to give you an honest answer. 
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Q What certain occasion in your school lead you to 
believe if Mr. James wore a black armband there was a threat 
of physical disruption? 

A None. 

Q Let's get to this other kind of disruption. What's 
the other type? 

A I think disruption of the orderly educational 
process that the whole matter of what's proper in terms of 

| dealing with a controversial issue in the classroom. There 
is a code of e’hics, one in which I have been guided for a 
number of years, I felt most teachers have been. When 
introducing a controversial topic in the classroom you do it 
in a professional way, you present all sides of the argument 
you allow free discussion. 

Q Do you have any evidence that Mr. James would not 


have encouraged free discussion of the incident in his class- 


room? 
A By his own comment, he said he did not | 
Q What comment was that? 
A The comment that he made in the conversation with | 


me was he had not discussed the armband with the pupils, he 


indicated that. 


| 

| Q Did you indicate he should and tell them it was his 

\ personal view andthey were free to disagree at will? 

A I believe I discussed that with him. 

Q Did you ever discuss as an alternative to firing him 
that he tell the class that it was his personal expression 

at which they were at liberty to disagree and he certainly was 

| not going to force it on them? 

A No I did not. I suggested there were ways he could deal 

i with my request in order for him to still support his princi- 

: ples. 

Q In the Second Circuit opinion Commissioner Nyquist 

i turned down James's original petition. He said James's had 

violated "sound educational principles", do I understand 

| under physical disruption this is what you previsioned? 

A I believe so, by the way Commissioner Nyquist wasn't 
putting words in my mouth. 

| Q I did not suggest he was, I'm trying to get to the 


nub of the issue. And I take it solely because you believe 


| that the wearing of the armband violates "sound educational 
principles" and interrupted the "educational process" that 
H| 


| you acted as you didin this case? 


| A I think that but I did think it was this type of 


—— 


uncontrolled behavior or unpressured behavior that would 
the 
lead to physical disruption of/edicationalérocess. 


And you believed that all this prescribbed on the 


colle campuses. 


| 
A Yes and at the high school. | 
Q What others? 
A 


There were some in the papers, reports of demonstr- 


tions and disruption. 
Q Where? 


I didn't remember specifically, but I cot the 


impression down in the White Planes area. 


Q Anything around here? 
A to the best of my recollection, no. 
Q Do you remember anything about the circumstances 


surrounding the circumstances? 


A Only vaguely. 
' Q What do you remember? 
| a 


I don't remember specifically, I think world peace. 

| 

| Q Specifically what do you remember about this type of 
activity that madsyou think it might lead to physical 
disruption? 


A I think I would have to say again it was a general 
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impression I had from the things I read at the time, that's 
a long time ago Sir. 
Again paralleling Mr. Pillard's testimony ju to 


Save time, did you receive complaints from students abou< 


this? 
| No. 
How about from parents? 
Let‘s get the’time, on the day of November 14th? 
The 12th, anytime, you give me a chronological 
list? 


I couldn't give oi that. I can make available to 
you any of the correspondence that I received that I still 
have that wasn't lost because of the flood. I will make 
available correspondence from parents and other interested 
people. 

How many parents got in touch with you, parents of 
students in James's class by the way or can't you remember? 

I don't rem uber. 

More than 5? 

I received quite a large number.of letters and I 
don;t remember how many or if any were from parents of the 


children that Mr. James had. 


a660 is 
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Q Did you keep alYthe letters you received? 
A As I say , if they weren't flooded. 
Q Did they all express one view point? 
A No, parents, well I would say for armiagainst, possibly 


the situation would be the other way, although I would say most 
of that was from outside the school district. 
Q How about comments from other teachers? 
A I had at the time, the morning of the incident I had 
no conversations with other teachers but events following 
that I had several conversations and did receive comments from tl! 
Addision Teacher's Association. 
What comments did you receive from the Addison 
Teachers Association, can I see it? 
A This is a copy of the letter to the President of the 
Board. | 
Q Make that an Exhibit. Did any teacher state that 
they would refuse to teach with Mr. James? 
A No. 
+ Q After your conversation with Mr. James when he left 
the school on the 14th of November, did you prepare any 
written summary? 


| 
t 
| a Yes I did. 
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Q Well you can make that available? 

Mr. Treinin: Did you want to make that part of the Exhibit? 
i Mr. Neuborne: No I don't think so, if you want to. 

Mr. Treinin: I will do it then. I just want it known this 


is a matter of record, this is in the file and wasn't -con- 


cocted. 
Q When did you make that? 
A On the same day, the 15th day. 
| Mr. Treinin: Saturday morning. 
Q Next did you mead with the Board of Education? 
i 
i A Yes. 
Q Did you prepare a second written summary or is that...? 
A This is a copy of that and each Board member was pro- 


vided with a copy. 
f Q Was Mr. James Laivtbed to be present at the November 15th 
Boare meeting? 
A Not to my knowledge or recollection. 
; @ Dees your memo reflect that this was in fact a Quaker 
armband and Mr. James had discussed religion with you? 


A No I made a general statement. 


Q Did you verbally discuss it was a Quaker armband with 


| the Board? 
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A I have a feeling I did, but I can't recall specifically 
of which of the meetings. 
Q But the minutes reflect a conclusory summary of the 


meeting, I am sure they don't say everything that you said. 
Any person representing Mr. James present at the November 15th 
meeting? 

A No. 

Q During the interiun, during the period from November 
14th through December 12th, going over Mr. Pillard's testimony, 
ground Mr. Pillard went over, were there any other incidents 
involving Mr. James prior to his wearing the black armband 
for the second time? 

A Not that I recall, I assume any incident that reflected 
on this incident. 

Q Any incident that would have brought Mr. James 
to your attention? 

A I was conscious of him being there. 

Q Were you conscio:* of him performing his duties in 

i a’ normal manor without actually calling attention to him 
uNndiusy? | 
| A I believe so if I understand your term of normal. 


} Q When did you first learn on the 14th of December, 


he was wearing a black armband? 

I observed him entering the building. 

At about what time? 

It would have been sometime after 8. 

But befcre? 

But before 8:2G I'm certain. 

Did you just happen to bump into him or specifically 
look for him? : 

I was in the High School Principal's secretary's 
office and I happened to look out the window just at the 
time he was arriving. 

Had you had any conversation with him in the days 


preceeding? I take it you knew there was going to be a 


second Moratorium Day? Did you have any conversation with him 


that he would be wearing the armband? 

I made the assumption he was not. 

When you noticed he was wearing the armband what did 
you do? 

I don't remember specifically. 

Did you comment on it to any person? 

At this minute, I can‘t recall whether I spoke to 


Mr. Pillard or not, or just specifically if I said I 


didn‘t, I have a feeling I did, but can't recall specifically. 


When next did you speak to Mr. James? | 


At my office. 


Q Who sent him? 
A Mr. Pillard. 
1 Q Do you know under what circumstances Mr. Pillard 


contacted Mr. James in the school at that time? 
A No I don't. 
Q How long did you converse with Mr. James. on the 


second incident, the 12th of December? 


A It would ke about 15, 20 minutes to my recollection. 
Q Do you have notes to that as well? 

‘A I don't have specific notes on what took place. 

Q By the way what prompted you to prepare notes of the 


first conversation you had with Mr. James? 
i A What prompted me, because I had taken action which 
would have to come to the attention of the Board of Education 
i and this was my means of reporting that to the Board. 


| 
| 
t Q Did you discuss the matter with Mr. Miller? 


i 
Hl A No I did not. 
{\ 
| Q But you didn't prepare a detailed minute of the | 


second one? 
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I don't believe I did. 
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Did you expect you were going to make a report of 
that to the Board? | 

I believe I did, I don't recall that was in writing. 

Without the benefit of your notes can you reconstruct 
the context of the conversation you had with Mr. James on the 


14th of December? 


I believe, if my, to the best of my recollection I 


made reference of the letter that had been sent to Mr. 


James from the President of the Board of Education ancé asked 
him if he felt that he was in non-compliance with the in- 
structions in that letter. I believe I also asked questions 


surrounding what his understanding of that letter was. 
| 
What was his answer? | 


! 


wearing an armband was a political action therefore he didn't 


The best I can recall he indicated he didn't feel 


feel it was unethical. | 
Did you convey that to the Board, his feeling that 
wearing the armband was not a political action? 
I don't recall that I did or didn't. 
What else took place during the conversation? | 
| 


As I recall I tried to convey to him, to convince him 
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one of the alternatives he had was to comply with my requ = ft» 


remove the armband and I still stand on the believe he was 


Going this politically. 

Q He wouldn't be able to wear it during that inane 
Day would he? 

A , That's right. 

Q Again just to parallel Mr. Pillard's testimony, the wie 


| 

i . 
that we talked about concerning physical disruption or 
making physical disruption, would that also be accurate on 


| 
| 
| 
| ‘ 

the 12th, there was no complaint , in fact no physical 
| 

i 

i 


disruption? | 
| A No complaints of disruption, physical. | 
i 
Q And no up--surge of disciplinary problems in the 


school? And no complaints from the students regarding Mr. 


James wearing an armband? 


' 


| 
{ 
| 
| | 
| A Not that I recall. 
i Q If there's something you want to add to, teachers and 


| 


| parents on the 12th, well if there is feel free? 
! 


A I would have to rely on the letters which I received. 
| 


0 


The letters really reflected comments on both, not 
| | 
just cne 14th or 12th? 
| 


A Right and I was involved in conversation with ree 
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that I came in contact with over town. 


Q Did you ever consider giving Mr. James a hearing to whic 


formal charges would be placed and he would report? 


A It was my understanding any wasn't required. 

Q Did he have a contract with you? 

A No we don't have contracts. 

Q He didn't have any piece of paper? 

A We have a salary agreement, I don't have one with 


me, because they knew that was lost, I’m sure Mr. James has 


his copy. 


Q Mr. James did sign a piece of paper concerning alary 


and the piece of paper was Septer ‘er trough June, 1970? 


ry With notice for salary chrvuugh this period and he 


signed his acknowledgment? 


Q Would you agree that the signing automatically by 


a teacher in the Addison High School System indicated an 


expectation they would remain? 


A Any agreement during a probationary period, I believe i. 


they 
probationers :inderstand, they realize/can be terminated at 


any stage during the probationary period. 


Q I don't necessarily mean permanent, would you agree 


ordinarily . . a teacher's salary ag xemert is signed the 


teacher has the expectation tesgoing t. remain permanent 


until June? 


There's other incidents of teachers being terminated 


Guring the first probationary period. 
How many teachers have you terminated during the first 
a probationary period? 


I have no idea. 


' Q Five? 

| A Probably at the most. | 
Q Over how long a period of time? | 
A It would be since I was District Principal and I'm 
very poor on dates, probably over a ten year period. 

Q How many faculty members are there at Addison? 

! A 103. 

: Q And how many students? : 
A 1850. . 

Q Howald is the building, wher was it built, how large 
is it? 
A The building, the High School building, the siieiene’ 
building was built in 1927, then there was an addition in | 
| about 1947 and then one more recently within the past six 


| Q And what communities does the school serve? 
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years anyway. | 
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A It takes.... 
| Q Is the recitation in the Title accurate, Addison, 
Cameron, Rathbone, Tuscarora, Woodhull, Thurston, Erwin, 
| Lindley and Canisteo? 
\ 
| A Yes. 
| Q In the December 17th meeting of the Board was that 
| 


a regularly scheduled meeting or called specifically to deal 
| 


with Mr. James? 


A It was a special meeting. 
Q Was James invited, by the way how does one get notice? 
A This was a special meeting so notice is sent out to 


the Board of Education. 
Q How would the public learn of such a meeting? 
Probably they wouldn't ordinarily. 


How would James know such a meeting was beingheld? 


» oO 


He wouldn't unless somebody specifically notified 


him. But there was some conversation, I'm not sure of the 


» 


i * timing between he and the Principal of the Board regarding 


Q Did you notify him of a Board meeting? 
A No I didn't. 
| Q And I take it it's consistant with your feeling no 


| the meetiag. 
| 
| 


| Be ee ee ad ah 


hearing was required, there was no reason to notify him? 


} 


} 
} 


Yes. 


Could you explain to me just for my °wn, how does the 
educational disruption work, how does it manifest itself, 
how does one know its at work in the school, this disruption 
you feared from wearing an armband, how would it manifest 
itis: £2 

I suppose if all teachers the pupils came in contact wit: 


We are talking now about wearing ar armband,.you tell 


were in the habit of presenting only one side.... 


me in concrete ways when Mr. James wore his black armband 
what precisely was going to be interrupted, were the kids 
not going to learn English as wel], English he was teaching 
them? 

Only *o the extent that this performance would be 
distracting to them, that would have some affect on his 
teaching performance. | 
What evidence do you have that this was going to be | 
distracting? 

I have@hone. 


Do you know whether any other teachers at anytime at | 


Addison High School wore any political ornament, for SSE oS 


— — 
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in a Presidental Campaign have you ever seen buttons, would 
you tell a teacher they could not wear a campaign button to 
class? | 

I don't believe I did, I never had thatheed. | 


What's the difference between a teacher being actively 


involved in a community to the point to which a teacher becomes 


publicly identified with a particular candidate, getting wide 
spread coverage and that of wearing an armband, don't the 


} 
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students know if their teachers are actively engaged in 
politics or social activities, don't the kids know? 
I believe soc. It depends. | 
What would the difference be? 
I think high school pupils would be able to determine 
with discretion. I think outside school hours as individuals 
that was their right and I think when in school everybody | 
recognizes them as officers of the high school. | 
You think high school pupils 17 can differentiate ! 
between James making a personal statement and a public 
statement on school policy? 
I'm not saying they would, but as a school officer el 
would identify that with him. 


His own personal? 


| A And as a teacher. ' | 

1 @Q Why would that be different that James could 

! acquire a reputation in the Community as an avid anti-war 
activist? 

A I think it's very important to the pupils to under- 


stand he did this and was able to outside the school but 


when he came in school he became non-partisan. 
Q Why would it be agreeable to make a statement, he 
could make a personal statement? | 
A If he had the context to make the statement. If it 


was a Social Studies class and this was within *he context of 


——————— ee 


what he was teaching he could give his own point of view, he 


could say I happen to believe this. 


o 


A I would be inclined to be more supportive of it, 
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If James was a Social Studies teacher and instead of 
| English? ; | 
A If as an English teacher he could bring it within the 
| context of what he was teaching fine for an English class. 
| Q If he were a Social Studies teacher and wore a black | 
armband to class and encouraged his class to discuss at ieee 
length the pros and cons you feel there's nothing wrony with 
using it in this act? 
| 
| 


ae | 


| 

| 

| 

| although it would be better if he didn't because other pupils 
| he was not coming in contact with he would not be giving thes: 
facts, on the basis of having given these facts, he put 

the symbol in his classroom and carried on this instruction I 
would say fine if he demonstrated a feeling of discussion to 


the pupils whom he had given some ‘\ackground to. 


, Q And yet you never suggested to him that he could cont 


| 
| 
| 
: if he in some way integrated the issues? 
: A No because he immediately explained why he was wearim 
| it and if the explanation was in conjunction with something 
I'm teaching and we are going to duscuss it fully, I think my 
attitude would be different. 

Q Did you ever discuss if he would bring this in cont«. 
of the material you're teaching in school...? 

A I don't believe I dia. 


| Q In tact there wouldn't be any.... If he were teach 


David Tho-eau, you know David Thoreau, he talked about the 


| world, he objected to war, and you don't know whether ormt 
| his english class was studying such a person? 


A He discussed what he was teaching, I was relying on 


what he was telling me. 


-o) 


You didn't think it incumbent onyou to find out 
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it 
1 whether it was interrelated or not? 
| 


| A He indicated it was not, I had no reason to question 
his statement it was not. 
i | 


Q And in fact if it were you wouldn't have recommended 


his dismissal? 


y - You're putting words in my mouth. 

| | 
i Q You wouldn't have thought..... 

| . 

| A If he indicated to me he was wearing it in context 

i 


| 

| with what he was teaching in class I would have possibly 
expressed my desire he wear the armband in the class that 
| 

| 


he was giving the pupils the background. 


4 @ And not in the halls »nere other pupils may well 


have been influenced? ‘ 


“i 
t A I believe the would. 


Q On that last Moratorium Day Mr. Brown do you believe 
| would have | 
' that not wearing the armband/constituted a neutral position 


one in which a strong feeiing was expressed on one side, do 
| a | 
you think being non-partisan might have been/political action? 


| A No e 
} @ You think failure or refusal to have anything to do 


| 


A There's no way of telling whether anyone was involved 
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| with Moratorium was not political, it was mutual? 
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| 
| | 
or was not. | 
| Q So students really ccaldn't tell whether the band | 
meant a political action or directly neutral? 
} 
4 I don't know, I don't follow your logic Mr. 
Neuborne, you're way above my head, I'm just a small town 
| your 
boy, I don't understand/highly philosophical thinking. I 
| 
| don't know what you're trying to get out of me. I have a couple 
of lesson plans here if you would like to refer to them. 
| Q Do you know whether any other teacher at Addison 
| High School ever wore a political symbol? 
| ' 
| A I was informe“ on November 14th, that another teacher 


was wearing one in the Elementary school. 


} Q What did you do? 
| A The same instruction I gav e Mr. Pillard. 
Q Do you know what enlhi this woman taught? | 
AK I don't recall off hand. 
Q Would it make any difference, what if it war kinder- 
garten, do you think wearing a black arm band would disrupt ! 
a kindergarten class? 
a I feel it would have less impact. 
Q Did you investigate to find out? | 
A At the time I was aware, I ind aware of the class. | 
acta DN IOAN ao ERO a! , | 
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Treinin: Do you want to take a. look at your notes? 


Are there newspaper clippings, I will take the 
accuracy of those. I take it you requested this elmentary 
teacher not to wear the armband? 

I didn't myself. 

But you asked the Elementary School Principal? 

Yes. 

What did she say? 


She indicated she wasn't aware it would be 


considered illegal or unethical and complied. 

Do you know whether other situations, not necessarily 
an arm band, where a teacher of the Addison School System 
has worn or displayed a symbol which might have some 
connection with politics? 

No. : | 

Specifically do you know whether anyone displayed a | 


No the only knowlege I have to that is reference that 


symbol or slogan, ‘peace with honor' ? 


I believe Mr. James made. 
You never, would you consider that that would be 
improper? 


It depends on how it's displayed. | 


{ 


———— 
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Just unadorned, in a science class during class? 


Mr. Treinin“® At what time? 


Q At about the same point in time? 

A Speculating, I have a feeling I wouldn't have 
reacted to it. 

Q What's the difference between ‘Peace with Honor' saiiel 
a black arm band? 

A It had no political implication. 

Q You never heard theslogan, ‘Peace with Honor'? Where 
do you live, here in town, de you read the national press? 

A Yes I do. 

Q Have you ever heard the slogan, “Peace with Honor" 
before? 

A Yes. 

Q Do you connect it in anyway with any movement? 

A No. 

the 

Q You don't connect it with/President of the United 
States? 

A No. 

Q That's all I have. 

Mr. Treinin: I prefer to cross after lunch. 


(Examination recessed at 1:00 o'clock in the afternoon) 


| 
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(Examination reconvened at 2:15 p.m.) 
Mr. Brown examined by Mr. Neuborne, Esq. 

Would you give me your educational background anc 
educational background up until the present time? 

My undergraduate work was done at Skidmoore College, 
I did graduate work at Syracuse University and State Universi 
ty College at Albany, in the neighborhood of 60 graduate 
hours. . 

Toward a masters? 

About 28. 

Have you received a Masters? 

Yes, most of that was in the field of Educational 
Administration. And I taught for two years a Cambridge 
Central School before coming to Addison. 

What grade did you teach? 

vc. High mathematics, grades 9 through 12, it’s a 
relatively small high school so I had all the math § 
through 12, then I came to Addison as V. Principal and 
have been there I think 18 years. 

During the time at Addison you've been engaged in 
supervision? 


Yes, high school Principal to Superintendent. 
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So classroom consisted of two years at Cambridge? 


Yes. 


How long ago was that, 18 years ago? 


Yes. 


Do you have a practice at the end of each week of 


distributing a newsletter or some form of paper to the¢parents? 


Yes. 

Is it distributed weekly? 

Have you ever commented in this weekly newsletter 
on this case? 

I don't recall, if I did it would be a matter, 

I don't recall having commented, I would have to go back 
through the thing, I don't know. 

What's the purpose of that weekly newsletter? 

The purpose is to inform the parents of some of the 
activities going on in the school district, it's a means of 
communication with the parents. 

Who writes it? 

Usually it's informatinn provided to me from 
various teachers. 

Do you ultimately determine what goes into it and 


what doesn't? 


SAA. Pos Ue 


Yes. 


| 
| 
| 
| 
| 


Would you consider it appropriate to use his news- 
letter to comment on this case? 

I don't believe I did use it as a means of 
arguing the merits of the case. 

Let me ask you, do you see any distinction between using 


this newsletter and Mr. James wearing a black armband? 


Do I see any distinction, I believe I do see a 


distinction. 


Can you tell me what that is? 


I believe if I ue*d that in anyway I would try to be 
factual and I don't believe I did use it to expose the 
merits of the case, a4 I don't believe I would, if I used 
it just to convince the people the rightness of my position 
I expect that would be Cebiuigtitin. | 

I take it you have a copy of this thing cn file? | 

We can research the files to see if any comment | 
ever was made. | 
I haven't seen it but I understand there was an | 
edition indicating the parents shouldn't believe everything , 


they read in the papers about this case. | 


I don't believe I did. | 


i 
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You don't believe you used it to argue your side of the 


case? 


If I made a comment along that line? 


No I don't believe so. 

Just an objective statement? 

Just an objective statement that people shouldn't 
believe everything they » ad in the paper. 

The implication that something in the paper »» 3; not 
accurate, is that correct? 

Some people..... 

Isn't that why you said it? 


Tf. 7 e018 it. 


And you still don't think that's iinuled your side 
of the case? 

No I don't. 

I have no further questions. 
Questioned by Harry Treinin, Esq. 

Mr. Brown this newsletter is sent out to the parents, 
it wasn't given to the teachers in classroom context? 


To distributyit through the children. 


It goes to the parents? 
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Yes. 

It goes to the teacher who distributes it to the pupils 
who bring it home. To go back to your statement of your 
conversation with Mr. James on November 14, 1969 yon made a memo 
of that? 

Yes I did. 

And that is dated what date? 

It's dated November ).5th. 

And this was eke time that your conversat/on with Mr. Jar 
lasted between one -half to three-quarters of an hour? 

Yes. 

Now without looking at that memo do you have any 
independent recollection as to what you said and he said? 

I have some recollections of the meeting and I hate to 

memory : 
rely on / alone to repeat that. 

When was this memo nite? 

This memo carries the date of November 15. 

That was the next day? 

Yes the next day and I would rather rely on what I 
said at that time. 


Referring then to your memo would you tell us what 


took place on November 14th between Mr. James and yauself? 


A On the morning of Friday. November 14, 1969 Mr. Carl 
Pillard, Hicjh School Principal, reported to me Mr. Charles 
James, teacher of lith grade English, had appeared at the 
school wearing a black armband. Mr. Pillard asked what if 
anything he should do about it. I directed him to call Mr. 
James to his office and ask him to remove the armband. Fur- 
thermore if Mr. James refused to remove it he should refer him t¢ 
me. Subsequently Mr.’James refused to remove the armband. 
Mr. James arrived at my office. We discussed our respective 

positions regarding whether or not he as a teacher had a 
right to wear a black arm band a iia eliee dias with National 
Moratorium and as a symbol of his policy to the war. I 
explained to Mr. James it was my opinicn that Moratorium 
was a political activity and as such unethical and illegal 
as a teacher to use the school as a forum to seek his 
political views either symbolically or vocally. While 
assuring him that I recognized his right to hold these 
political views and to participate in political activity 
when not on duty as a teache’ .for the school. I felt that 
his wearing an armband while on duty as a teacher was not 
proper. I also explained to Mr. James that a teacher could 


f discuss controversial issues in school when they were 
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timely and pertinent to the course being taught, but that 
right also carries with it the obligation to objectively 
present all known points of view on the issue. 

Having done this the teacher could let it be known 
what his personal views were, emphasizing the right of 
others to hold opposing views. I explained to Mr. James it 
was my opinion that his wearing the armband would tend to be 
disruptive and possibly encourage pupils to engage in dis- 
ruptive demonstrations that possibly there would be divisive 
effects on teachers. I explained to Mr. James I would obtain 
legal counsel regarding his rights and opinions as well as 
those which appeal to the District Principal and Board of 
Education. However this would take a little time. 

In the meantime it would be necessary for me to 
insist on his removing the newbie before returning to his 
teaching assignment. That a refusal to comply would necessitate 
my suspending him until such time that I had further direction 


from legal counsel and the Board of Education. I assured Mr. 


James that if it was established I was correct in my interpretatio: 


and decision regarding ‘his situation there would be no loss 


of pay during his suspension, otherwise it would be a matter 


of determination of the Board of Education regarding the 


—————__———— 
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duration of his suspension and possible loss of pay. 

Mr. James explained his reason for wearing the armband 
and stated that it was a matter of principle of which he 
felt obligated to stand, he refused to remove the band. I 
informed him he was suspended and he should return to his 
classroom to pick up any personal effects then to leave the 
school. I informed him I would contact him as soon as 
possible after consulting with the Board of Educatio.. and the 
School Attorney. 

Now in what sort of spirit was this conversation held? 

I believe it was very low key, conducted ina 
gentlemanly manor by both parties. 

It wasn't argumentive? 

No arguing. 

You had a calm Aiwmaieaitiins of the issues? 

That's correct. 

You were asked about the effect on the teachers, did 
the teachers take any action or react to these incidents? 

Yes they did. 

What did they do? 

According to a letter from the President of the 


Teachers Association they acted upon a resolution basically 
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in support of the action of the Administration and Board of 
Education and they sent a letter to the Pres ident of the 


Board. And this letter as I say generally supports the 


position and action of the Board of Education and the 
Administration. They sent us «coi of the exact resolution 
which was acted upon by the group. 

Now your actions on both occasions in November and 
December were made in reference to Mr. James wearing of the 
arm band and were they alsc wade in reference to conditions 
of the situation in the Country at that time? 

It was in the Country's general climate. 

What is your recollection as to the climate of the 
times politically? 

It was a period of public division and disturbance. 
There were papers, and sinhienstailies carried descriptions of 
various demonstrations that were being conducted in 
Washington. and elsewhere in the country. 

And as a matter of fact did Mr. James tell you he 
was planning to attend one of these demonstrations in 
Washington? 


Yes he did. 


That was on the first occasion? 
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A That's right. 

Now you were asked what your reaction would be if 
someone had put ‘Peace with Honor' on the blackboard in a 
science laboratory, dic you have that situation before you? 

I did not meet that situation. If I had I would have 
had to evaluate it in terms of the times. That particular 
slogan at the time did not carry any context at the time. 

Do you recall ‘the actual policy in Washington, were 
there any meetings in Washington or other principal cities in 
favor of ‘Peace with Honor', do you recollect? 

Not to my knowledo-. 

But they were in favor of disengagement of the Vietnam 
War? 

That's right. 

In connection with the movement represented by Mr. 
James armband? | 


Yes. 


1744 


- 85 
CHARLES JAMES, affirmed testimony as follows: 
Questioned by Harry Treinin, Esq. 

Q What is your full name? 

A Charles G. James Jr. 

Q But you brought this action in the name of Charles 
James? 

A Yes I guess SO. 

Q How were you listed in the Records of the Addison 
School District if you know? 

A I'm pretty sure with the full 'G' and Jr. 

Mr. Neuborne: Do you have any trouble knowing. 

Mr. Treinin: I'm just interested with the Jr. and 'G'. 
Where were you from Sir? 

A Hornell. 

Q And went through the public school at Hornell? 

A Right. 

Q Where did you go through high school, also Hornell? 

A Right. 

Q And College? 

A I went to several colleges. 

Q Would you give us your resume? 


A I went to Cornell, I went there before I went in 


at 
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the Service and in fact released from Cornell far from honors. 

I won't ask the next question, I don’t want to embarrass 
you? 

It won't embarrass me, I just didn't have good grades. 
Post graduate, I started in high school for Post Graduate 
then went to Cornell. I worked as an apprentice as an 
azalea grower in South Carolina which is really under my 
father's employ. And the next thing I remember was enlisting 
in the service. 

How long were you in the service? 

Three, I enlisted fo- ian: got out in three. 

In what capacity? 

As a machinist in teletype. 

You spent all three years as a teletype operator? 

Right. 

And you were honorably discharged I take it? 

Right. 

And then did you go back to school? 

s. 
Where did you go? 
Mansfield State College for two years and ee Temple. 


What course did you take at Mansfield? 
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Primarily history and english. 
Did you graduate from Mansfield? 
No from Temple. 

With what degree? 

BS in education. 

Did you take up teaching? 

No I went to Colgate Divinity School. 
Is that ministry? 

Yes. 

How long were you there? 

Two years. 

Did you get your degree? 

No. 

Where did you go after that? 

I went into egies, 


And where did you teach? 


Banbridge Central School, I'm having trouble re- 


membering, it was four years, ‘'62-'66, '63 - ‘67. 


After tiaut where did you go? 
H.R. Hicn School 145. 


Where's that, in the Bronx? 


Yes. 


87 
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And after that? 

Addison. 

How did you happen to apniy at Addison? 

Well my application at Addison was fa ON ae 
thing of coming up near and contiguous to an area where I 
was as a boy and I was familiar with. 

Did you apply to any other school district int 
area? 

I had two interviews given me by Frank Miller, two 
places they had openings out of the Bath Office, one for 
Avoca and the other Addison. 

Did you apply to any other school district? 

No. 

When you joined the Addison School District were 
you a member of any organization? 


Neuborne: Could you make that more specific? 


You stated in several instances you were associated with 


No organization at all. 


Were you a member of any peace movement? 
in 
I was a member of the Quaker Society of Friends/ Fleshinq, ° 


but when I came to New York I had not joined, you can 


attend five to ten years before contemplating joining. 

So when you came to the Addison area you were not a 
member of record of the Quaker Society? 

In the term of the Quaker member I was not. 

Did you become a member in a local member? 

I started attending in Elmira about, we moved up in 
July I guess it was. 

1969? 

We looked for quite a while because they didn't 
have any telephone listing so we must have been here two 


months before we found the meeting in Elmira. 


And when was that when you attended your first meeting? 


It must have been, it wouldhave hag to be late August 
I would think. 

So you didn't Pere any meeting of the Quaker Society 
of Friends in Elmira until August of 1969? 

I don't think so, I wouldhave to check to make sure. 

EithaAugust or July at the best is that correct? 

Yes we started check: around, it seems to me guite 
a long time. 


You joined generally speaking the fall of ‘69? 


Yes we found a place to go. 
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Q Now you attended that meeting not as a member who was 
transferring from another meeting? 

A Not in the social sense no. 

Q So that you came there and you met with that society 
in Elmira? 

A Right. 

Q And on how many occasions prior to November 12 did you 
met with them? 

A We got there most every Sunday. 

Q & Were you ever accepted as a full fledge member of the 

a 

meeting? 

A I never applied for membership. 

Q You never applied, you're not now in the Rooster of 


the Quaker Society, areyou listed as an accepted member? 


A I subsequently did apply. 


Q That's after the incident we are talking about? 
A Long after. 
Q Long after, so that on November 14 and December 12 


you were not a member of the Quaker meeting at Elmira? 
A Right because Friends.... 
Q I'm just asking the question... 


Mr. Neuborne: Let him explain. 


It's mearly one in which it's a kind of long 
gestation period before you are allowed to join, it's 
almost the opposite of one where you enter the church and 
everybody rushes up and says won't you join. 

But you had attended the Fleshing meeting? 

Two years. 

So when you came here it wasn't as a transferring 

No. 

And when this incident happened you weren't a member 
of the Elmira meeting? 

No. 

Now you stated at various times that you were associated 


with a peace movement, what did you mean by that Sir? 


As a youth in my own Church in our town, I had been 


on the World Peace Commission as a high school youth and 
under the leadership of the Pastor that was very active. 
World Peace Commissicn as a youth? 
Right. 
How old were you then? 
16. 


Were you ever a member of the Ministry? 


Mr. 


“Mr. 
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Methodist for eight years. 

In what Church? 

You mean in what Parish, Gans-Marshland-Asaph. 

And you were the minister there for how long? 

Two years, I went down to Temple, I mmmted from 
there to Mansfield while I went to Mansfield. 

Wergyou on any other committee or associated with any 
group in the Peace Movement? 

No. 

Did you engage in any demonstration? 

Neuborne: I really fail to see the relevance, I object most 
streruously but if you want to answer go ahead. 

To which point. 

Prior to the occasion we are discussing here. 

Yes when I was in nels York I made a couple of 
different,appearances with my wife and children in the Sth 
Avenue Peace Parade march along with the whole delegation. 

Just as an aside, didyou ever meet with anyone from 
the CLU and sign any papers in Monroe County at Rochester or 
any where in Monroe County? 


Not that I ever remember. 


Neuborne: Again I have a continued objection. 
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Q In relevance with these papers, did you ever sign any 
Papers in New York Qfifice, the papers in this case in the 


Federal Court of the Western District? 


Mr. Neuborne: You're suggesting his signature is not appropriate? 
Q Where did you sign the papers in this case? 

A I don't know which papers you're talking about. 

Mr. Neuborne: He had something notarized here in Corning. 

Q Did you ever have anything notarized in Monroe County? . 
A I don't remember... 

Q Do you know Tobby Joe Platt? 

A Who is me? 

Q Yes? 

A Notary Public. 

Q Where? 

A She works out of ‘ie York City. 

Q Where did she take her acknowledgement? 

A I den't know whether it was when she came up State or 


in the City. 
Q Were you ever in the City and signing papers? 
A I don't know if I signed papers, I went down to see 


Mr. Guttman. 


(Off the Record discussion) 
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Q Now will you help us to understand the Doctrine of the 
Quaker Faith, is there something cataclysm or a statement of 
principle? 

A There is no doctrine, I don't call it religious, but 
it is a religious society of those having to affirm, there's 
no doctrine, you believe in the life of God. That there is 


that of God in each man. 


Q Everyone gives his own interpretation of that right? 
A Right. 

Q You say you don't have a doctrine imposed on alP 

A No, it's up to the descretion of each individual, 


. their opinions are talked about, Quakers are taught not social, 
P more 
but that which would be human, it's a lot/than sounds on the sux 
Q Certainly it is not a situation where all are required 


to a doctrine under a fear of excommunication? 


A Absclutely not. 

Q The preference for individual differences? 

A Right. 

Q Every man follows his own conviction? 

A True, conscience is one of the most important. 

Q Does it mean that every Quaker took the same stand 


on interference situations such as the VietNam War? 


| A No. 


mM eo 


ee 
| 
° | 
| 
Was there something akin to equivocal about our involve-_ 
ment in the war? 
All the Quakers, with the exception of the orthodox 
Quakers, there was a split once, they made statements that 
not the type of statement normally made by a lot of people 
politically, these statements would be very hard for the 
average person to understand, and this was a combination of 
those groups and they were for the most part one group above 
or below. The Quakers were sending medicine tc Vietnam re- | 
gardless whether it was North or South, it didn't matter. 
But there was division among the Quakers? 
Most of the Quakers I ever had, by my definition, but 
I know a small orthodox that still assist a view of who 
might be against the war but in a way it's so outmoded. 
Is it your contention that your faith took the sam 
position as you do in reference to the War? 
All the Quakers I know would have agreed with my 
position in War. 
Was it mandated by your faith you take that position? 
No. 


It became your individual position is that correct? 


i 
| 
} 


Yes, within a communal, there's a corporate understanding. 


! 
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A fair determination. 

Your individual determination? 

The decision has to be. 

Is it fair to say that the Quakers faith generally 
speaking encourages a meeting of mind in mind on any action? 

Right, We cannot settle anything by a majority 
vote, there's no such thing as vote, it has to meet what 
is called sense, which means everybody's in agreement. 

How is an agreement arrived at? 

When you reach a point at which argument fails. 

Is that sense arrived at after looking at all sides 
of the issue before it's made? 

Right, we have a lot of discussions and arguments. 

In other words to arrive at the sense of the matter 
you discuss all the facts of the incident? 

Right. 

And if you disagree a full discussion of all opinions 
is encouraged? 

Yes. 

A full description of all Opinion is encouraged, is 
that not right? 


Right. 
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Is it fair to say in this certain doctrine of faith 
it is felt necessary for the citizens to have facts to all, 
truthful facts to know where to go in the political relm? 

Sure. 

In other words if you want to make up your mind on a 
political situation it's fel: all the sides of that, all 
arguments relevant should be discussed by the meeting? 


Sure. 


And would you say it's fair to state that among ‘ 


Quakers there is differences of opinion as to how far you 


go in dealing with a controversial situation? 


Yes. 
Of course. 
composite 
Can't have / opinion on how to deal with conjecture. 
Each individual must ultimately followlhis own thinking 
as to truth situations and his duties in reference thereto? 
With exception if somebody is against activities, 
that which is not considered in harmony with the Quaker 


practice then the meeting must censurethat member. There's 


a little book known as"“Advice and Quierie’ The Philadelphia 


and New York mecting don't use the same Advice. 
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You feel bound by New York? 

No, in fact we have a larye number of people driving in 
from Mansfield and Towanda area. 

Which meeting do you feel bound by? 

I'm not bound by anything, these are still Advice and 
Quierie and not a doctrine. 

So there's a difference of opinion as to war and 
how to meet it? , 

There's a difterence of opinion whether we all agree. 
There were a number of us who would have said anything 
except respect of the abhorrence regarding the war and the 
obstruction of life. The differences were the mano- of action ar 
reaction regarding this. 

Is it fair to say when all said and done that each 
individual person is on is own as to reaching his own 
determination? 

Yes sure you have to be, it'‘a an act of conscience. 

So really when all saic and done you reached your own 
decision in reference to war as a person, is that correct? 

But -vithin the harmony of the meeting, the fin 1 
decision was definitely mine. 


Charles James made up his mind? 
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Not your mind. 

Made up your opinion? 

Mind is only one segment of your body. 
It was Charles James conscience? 


True. 


It wasn't something imposed on the outside, you reached 


1u on your own? 

Yes. 

And if you reached the contrary decision certainly 
you would not have been excommunicated? 

I would have support if they did, the meeting was held 
as representing them, which it was because it was discussed 
and it was the group action of the people, I was not the 
only one represented eventhough it was a conscious decision, 
many other people that jaan made conscious decisions 
also. 

You recognize some made contrary and some for? 

Yes. 

So that there is a difference of opinion among 
Quakers on these vital matters? 

Yes I hope there is. 


Is it true also to say one of the current concerns of 
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the Quaker faith is education? 

Right. 

.3 it true to say one of the concerns is to seek to ..... 
It is one of the ideals to seek the reaching of an unpre judice 
ideal? 

Right prejudice means ma’ ‘ng a decision before. 

Before you know all the facts? 

Before you have any information. 

In order to make an unprejudice ideal you have 
to know all the facts ©: a situation whether you agree with 
it or disagree? 

Have to know as many as you can, I doubt if you 
would know all. 

All certainly available to you in order to reach 
this unprejudice ideal that is one of the things sought 
by the Quaker faith? 

Right. 

Would you say if you gave a child only one view, 
let's taik about the war, which I hope we can talk in the 
past tense, only one view, the administration side, could 
he have reached this unprejudiced ideal, unprejudiced view 


of his rele as a citizen of this country? 
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Now come again. 

If you just gave him one view? 

I thought we pst covered that by saying we have 
to have as many facts as possible. low you're talking about 
a child in a Friends meeting? 

Any human being, certainly your answer wouldn't be 
any different if I specify any child? 

No but you dia ask the question in reference to the 
meeting. 

Certainly you would feel no.... 

No but the way you else it, the philosophical 
function does reflect on the context. 

Let's go back, let's assume from the point of view of 
any young person, in order to attain this unprejudiced ideal 
would have to know all Fe re facts of any situation, 
is that correct? 


I don't think any body ever had an ideal after 


knowing all ascertainable facts, ideal aiffers, ideal comes from 


within, it would have nothing to do with the consciousness of 
cognition. 
Do yov feel in ascertaining your facts of a political 


situation you should have all the ascertainable facts? 
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If you're trying to draw a political decision. 

And if you're trying to make any determination you 
should have all the ascertainable facts? 

It would not be necessary for Quakers to have all 
ascertainable facts to make a determ:nation such as killing 
because life is sacred regardless of what political or 
social statements are surrounding that issue. I don't know 
why North Vietnam destroys people as well as South Vietnam, 
in either case it's not desirable. 

But in making a conscious determination in this 
Country's political action would you feel it's necessary to 
have all the facts of the situation upon which that action 
is based? 

I'm not, really how do you mean conscious determination, 
whether you're speaking of my coming to an understandine 

Your own understanding, whether for or against any 
action taken by this Country? 

Any action taken by my Country by the fact there is 
destruction of life I'm against it. Then as a responsible 
citizen I seek to know to understand why people understand, 
but I don't have to know any facts against extermination of 


life. ° 


You would feel the same way if our Country were 
attacked? 

The Quakers said to King Charles under no condition 
would they take up arms against their fellow man. 

Even in self defense? 

Right. 

Now your feelings about it stems wholly from your 
religious feeling on the subject or was there any other 
consideration involved in arriving at it? 

I can't recall any consideration other than religious. 
I should make it clear what I meant by that, I'm sure you 

me 
want/to. Obviously those things that can spring from religious 
responses can be seen by others as having political implication 
and I understand this is what you're saying. Part of the 
Quaker responsibility is that you realize that you have 
increasing difficulty articulating to people your position 
arrising out of religious to those like political that we 
have here, and most people react other than asking questions 
eventhougn they started out by asking questions. They react 
by telling you what you mean rather than finding out. Because If 
I say killing in Ireland is terrible somebody will think I 


must be involved in it politically, that's their interpretation 


' 
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to what's happening in Ireland. If I say particularly now 
taking a subject like police brutality, somebody might take 
it as my position to band for a permissive society. 

Q Then you recognize the fact what you say stems “rom 
religious, to others it might appear to be political implication. 

A I think that's obvious from the case. 

Q You appreciate two different people can honestly 
seeing one incident als this is my political conviction and 
the other looking at the same action says this is my religious 
action? ' 

A What happened in my case I realize now the fact it 
was, my religious action was bites accepted as reality, I 
think it was automatically accepted as a political one. 
Therefore the ccntent of the action as I told Mr. Neuborne, 
the content of the act was interpreted for me instead of 
my being the interpreter of the act. 

Q So you recognize the fact that what you claim as your 
religious affirmation to another one totally unpre judiced 
and totally responsible may appear as a political affirmation? 

A Unless he's good enough to come up to find out 


what happened. 


Q But you understand that this happened. You can see 
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that a totally responsible person can interpret that way, 
is that not so? 

Yes that can happend, but it seems to me that the 
interpretation did result franthe fact that there was a 
kind of inability on my part maybe to make clear what the 
other options were or the inability to really see the 
number of different options there were to really see the 
possibility of why that armband would be worn. It's like 

seeing 
/ + two sides, like seeing me in two sides, you just finished 
saying unless communication is non-existant there is a 
possibility of understandingso the two sided mystery exist. 

Do you feel you fully expressed this matter as you 
expressed it now to Mr. Pillard and Mr.Brown? 

I think the decision as to whether it was going to 
be accepted was made before I entered the office. 

Why? 

Because I was asked to remove the armband 

You just said that someone totally respOnsible can 
interpret actions differently? 

But I also said if communication was not non-existant 


that there was a possibility of understanding. 


Did you try to explain it? 
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I made the opening statement that I was against 
killing and my opening statement was returned to me that it 
was really not that but a political action so there was 
poor communication already. I do recall also that I thought 
one of the desireable things of education was to actually 
present a speculation of truth, that was really a good thing, 
to have somebody somewhat different in some particular way 
in the background. 

Were you ever offered an opportunity to appear 
before the Board? 

Not for a hearing, I wrote to them and gained the 
impression it would not be a hearing, only an opportunity for 
them to listen to me without me having any protection whatever 
in this situation. 

Was that conditioned upon your coming alone without 
an attorney? 

I don't understand. 

Was that invitation conditioned upon your coming 
without an attorney? 

No attorney was mentioned. 


Why it wasn't stated you had to come alone unprotected 


did it? 


te 
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No it wasn't, in effect I already had been cancelled 
by the P.T.A. This was not a situation where I considered 
myself neutral and no situation where I considered myself 
in a situation where I would have a neutral audience. 

Was any protection denied you? 

I didn't ask, but when told I could have a hearing I 


thought it unwise, I again talked to the Civil Liberties 


Union. 

And on their decision. ..éscss 

They didn't make the decision for me. 

You never said on the advice of counsel? 

This person was not a lawyer. 

I see, so you had the opportunity to appear before the 
Board? 


Not in the kind of stank I thought was sensible or 
desireable. 

What kind of situation would you think sensible and 
desireable? 

One in which there would have been, that was 
another thing, there had been no inquiry asking me what my 
interpretation was of what I had done. 


Would you answer my question? 
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One in which I would be invited by the Board? 
Were you? 

Not until after I wrote. 

Were you invited? 

Not until after I asked. 

But you received the invitation? 

Right. 


And you did not take it? 


Because in a hearing, and I was very aware having worked 
in New York City and having been a teacher in New York City and 
all the things that went on regarding ones Board and Administra- 
tion, terribly aware of the meaning of what was a fair hearing, 
that's why I sat back and made a second thought and I thought it 
would be very unwise to do such a thing because I understand 


very well the world in which I live and realized it could be 


a situation where a lot of disagreeable comments could 


occur. I had a minimum of mind situation where I easily 


could have been on the defensive, for instance as a faculty 


member I was aware of their problems. 
We are talking about... 
Attendance would have been suicide on my part. 


You had no faith in the Board? 
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I do believe the Board had stated an opinion in this 
case. 

But if they asked you to come and talk, do you...? 

They didn't, I asked and there's a difference I 
asked them. 

Eventhough you asked them and it was granted, you 
didn't take the offer? 

Granted, in true Quaker fashion I changed my mind. 

You did want the opportunity to express your views? 

Not under those condition. 

Did you ever state the conditions to the Board under 
which you would welcome the hearing? 

Well the error was mine, I should have been 
more Defensive. 

You admit you made an error in not attepting to 
communicate with the Board? 

Well not making knowYwhat kind of hearing I wanted. 

What did you want? 

I wanted a hearing, I should have asked. 

All the time of course with the advice of counsel? 


No, not all the time. 


But you were, but you had written...? 
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A That letter to the Board was strictly an act of my 
own. 
Q Any reference to counsel is in error? 
A No, it depends on how you use the word counsel, 


whether in meaning a lawyer or somebody who, what I would 
call intellect. If I did talk to a lawyer then I did speak to 
a lawyer, so if I called him an intellect then the man I 
talked to would be enkied Haipp Freeman. 

Q And HarropFreeman is a very well know lejal scholar 
and legal teacher in Cornell. When did you first make up 
your mind to wear this armband? 

A When I first made up my mind or last, that may 
sound equivocal, I considered it but never made this decision 
until I put it on that morning. 

Q You made your own decision, it wasn't a decision 
you made at the Friends Meeting? 

s A Armbandswere distributed to the members of the Meeting, 
they took them to their homes with them but no body told 
them within the Friends context whether to wear then. 
Q So you made up your mind the morning of November 14? 
A Right. 


Q You made it up individually and separately and apart 
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from the meeting? 


right. 


How did 


As far as it being a conscience decision on my own you'r: 


It was your own conscience decision you made yourself. 
you get to school? 

I drove. 

Alone? 

Yes. 

Was it a cold day do you remember? 

No I don't. 

You wore a top Coat? 

I usually do. 

What was the purpose in wearing the armband? 


My purpose in wearing the armband could be simply 


statec if somebody looked at that armba~.” and were able to 


think a 


second about the killing that was going on that 


would be worth it you know, 


You wanted to get people thinking? 
To activate their minds. 
Thinking I suppose in the way you thought? 


No, to think about life being precious, in a very 


rapid moving society sometimes people don't stop very often 
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and think about the preciousness of life, we move on an 
economic pressure rather than.... 

Q So your purpose and hope was that people would 
think along the line you thought about it? 

A I can't determine what the others would think, but 
my hope was that they would think that live was precious or 
not even think that, that somebody does believe life is precious 
that doesn't necessarily believe that life was but think that 
it was. And there is a difference there. 

Q So in the true sense you were trying to secure 
approbation for the same ideals that you had? 

A I was hoping, maybe I shouldn't say yes because it 
sounds like a blanket response. I was hoping that at least 
my wearing of the armband would make anybody who saw it aware 
of the fact there were ehene who saw the preciousness of life 
as a high priority. 

Q And they would assume this high priority, certainly 
you didn't try to make them to think the opposite? 

A I think what you said was poor, I was trying to 
get them to think. 

Q Along your line? 


A Just somebody around who would think that life was 


aeeenaee th 


prec.ous, to get somebody to think along my line? 
What's my line? 

That life is precious? 

But unless, It's pretty hard to believe that somebody 
would see me wearing the armband is what I'm Saying and be 

of 

able to come up with an affirmation/equivalent concern to 
mine as a result of observing the armband. But thinking primari 
of the process of awake and then proceeds and does his own think- 
ing from that point on. But surely then just to get somebody to 
think about this is a pretty important thing. 

You were aware of course that the Country was torn 
over great descent over this at the time? 

Yes. 

That the Country was very divided at that time? 

Right. . 

And this division was at paramount in terms of our 
newspapers, magazines and radio and televison coverage, so 
that in context of those events you took this step on that 
certain date, is that correct? 
Right. 
Now did it occur to you to take steps on other times 


when great throngs of people did not come to Washington to 


as a 
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demonstrate against Government action? 


To make a statement that has ineffectness in the minds of 
others is a simplistic statement it seems to me, it would in 
a sense getting mindless pressure. 

So you were part and parcel of this great, which we calle 
throngs of people, demonstrating against war in Vietnam? 

Only if peace would return to the people, There's 
a wide difference among people who observed the marches, there 
was Marx, socialist, communist... 

But all object to the war, all had this in common, 
they ob*ect to tre war? 

Some overlapped in their opinions to war. 

This they had in common, against Government Policy 
or the Nixon Policy in the way he handled the Vietnam situation, 
is that correct? They had that in common did they not? 

Except the opinions of those who saw this as a political 
action would have returned to attacks and destruction and 
suggestions of violence where as those who's traditions, in 
other words the Quakers tradition opposed this and have never 
stood in anyway in oposition to or in a political situation. 


They haven't belonged to a political policy. 


But in part or parcel you took part of this? 
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A Yes but not political, 

Q it. was polivicat? 

A Yes. 

Q and you were part and parcel of this whole movement? 
A I know what you're trying to say, I'm trying to 


make a point, it wasn't as simple as you say it must he. 

Q You were not in all the way? 

A There are some who, quote, I would prefer not to 
call Friends, as part of the misunderstanding, they obvious!y 
took part as fair weather participants, there are those 
people who are fair weather friends, something like this, 
they think they're wholly in common with you and when you 
head off, they are gone, this kind of thing. 

Q You included yourself as part of this giant protest 
against the pursuance of the war? 

A I consider myself part of any PENN, SO doing 
killing. 

Q Now before yor took this action of November 14 did you 


discuss this with any other teacher, did you discuss it with an 


attorney? 
A ion 
Q Well did you discuss it with anybody? 
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i think there was a quiet conversatation or consultation at 
the breakfast table with my wife. 

Did you discuss this within the context to your 
relation of this action to your job as a teacher? 

I wasn't afraid, if you're asking regarding my re- 
lation with the students, I surely wasn't afraid of causing 
the students to think. I think that's what should happen, 
the only thing. It's the more rigid adult who might pause 
in passing me in the hall if I had the armband on, kids are 
not as easily influenced as people think. 

‘\€ course when you entered that school house gate, 
to quote a phrase, you were a teacher? 

I was a man teaching, there's a difference. 

You were a teacher? 

The only reason I say that, because Mr. Brown is a 
President, but he is also a man acting as President, a 


father, a husband, I'm more than a teacher. 


When you come to the school to teach would 4: ¢c nsider 


it was your job to teach your children all the relevant facts 


there are in regard to any circumstance being discussed or 


put before the class? 


If I had been asked questions, I would have answered it, 
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in other words within the context of the class room experience, 
if some student said what are you wearing that armband for, 
what is the meaning of that armband, if there had been an 
inquiry within the context after the bell rang, in passing 

in and out the door it wouldn't necessarily be a conversation 
imposed before the class, but if there had been a question 
posed before the class I would have sworn to answer that 
question. j 

Did you invite questions? 

That's a deviate trick of teachers, you might 
mention there are many points of view over war, that gives 
me an opportunity to give my view, 

You stood silently by letting the armband stand for 
itself? 

Yes. 

Did you consider the background of the times or shall 
we say the build up to Moratorium, you took your action in 
the light of those situations did you not, you didn't divorce 
yourself from that? 

Definitely not. 


You knew that in many cities there were fears of riots? 


The fears of riots were in opinion rather than real. 
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It was there, it was discussed in the press? 


I was in the places where they were afraid of riots, 


there was nothing. 


But they were discussed in the press? 


That's right. 


And you realized certainly that you'/taking a stand 


on what, to put it mildly was a hichly controversial issue? 


Yes. 


As a teacher what did you consider youyprimary 


duties to act as a teacher or a man expressing your per3onal 


views? 


I never say anything about being a man in the 


classroom expressing my personal 
Well were you by wearing 
I was making a simplicit 
That happened to be your 
Right. 
Did you try to equate it 


as a teacher? 


Right anc I see a high harmony, because my own belief 
is that the right question is more important than the right 


answer, it goes along with the fact you're getting somebody to 


— 118 


were 


view. 


the armband in the classroom? 


statement. 


view? ¢ 


with your duties and obligation 


| 
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think, Socrates stated he wanted to sit on one hand of the 
whole, he believed in stimulation of the mind, if my wearing 
of the armband caused somebody to think, it was the finest 


thing that could happen. 


Did you know as an intelligent person growing up 
doing reading, discussing and that, that this armband stood in 
thepupils mind as an expression as avainst participation in 
the Vietnam war, you appreciate that fact idid ,ou not? 

Yes. 

And you knew that it stands as an expression as 
political that the President was pursuing? 

Anything that was killing I was against. 

So you knew it was an expression against that, you 
also knew it was an expression against what was called pull 
out of our troops from hile: strike it out. 

I don't remember pull out of troops was a big issue, 
issue or not from the outset of the Vietnam War I was against 
killing, I don't remember that pull out of troops was part 
of the proposed defeat. 

General expression against our Governments participa- 


tion in the Viet Nam War, generally speaking? 


This is a very misleading statement unless you mean 


e 


in the name of peace, that's taking a very simplistic view. 

But you realize that saying struck many people this 
so called simplistic view? 

Some people it would I agree. 

You realize to then your wearing this was against 
policies of the administration in Washington? 

To those people right. 

Now we have various duties and obligations, which 
did you consider as you walked into the school that morning 
your superior duties as a teacher going to teach a class in 
English or as a person who wanted to express his opinions 
on Vietnam policies? 

My problem there is I don't see how you can divide 


the two, that's why I said I was a man teaching rather than 


a teacher, there is a change in mask, but I hope I'm the 


same person in the classroom as I am on the outside, I'm 
not saying I am, I'm saying I want to be. 

In other words you feel you have the obligetion to 
bring with you your political ideals when you teach your 
Class in English? 

I'm saying I can't, nor can I suddenly say I don't 


have ideals, but this is not a political conviction as far 
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as I am concerned. 

And you feel that the classroom was the proper place 
to promote those ideals and political principles? 

Like I think it's within the proper responsibility 
of whoever is teaching the class, the purpose of teaching is 
that the minds of the students should be @lucated to that 
reality. 

You of course wanted to get as many people to be 
aware of your feelings as possible when you left home that 
morning? 

I'm not sure I understand. 

You wanted to make as many people aware ..... 

Not true, the desire is to have people see that 
armband, but the desire is not to change ones pattern so 
that more people would see it ide ce normally see in 
my regular travel. 

Why didn't ypu put it on your top coat as you went 
down to school? 

Are you sure I didn,'t? 

I don't know, I'm asking you? 

I was trying to remember, I might have had two, one 


on my top coat and one on the sport coat. 


Mr. 


Did -you? 

I don't know. 

Did there come a time you put it on? 

We know I had one on my sport coat, in fact it was 
this one I have on. 

And did it occur to you to put it on ;your top coat? 

I'm not sure, I was thinking, the first time I wore 
the armband it was on my top coat that my wife pinned it on 
before I left. 

Did you take off your top coat? 

I was under the impression there were two armbands, I 
Was under the impression I wore two armbands. 

In other words, I withdraw that. 

It&fuzzy for me now. 

You told us when you stood before your English class you 
did not invite discussion as to the meaning and what it meant 
to you? 

Yes. 
Neuborne: Can you clarify how long he was before the 
English Class? 


You started the English Class at what time, Mr. James? 


As I recall that semester I didn't have any class so I 


Mr. 
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was called out very early in the second class. 

What time did yow second class start? 

About 9:30. 

And you were called out after how long a period of time? 

9:40, something about that would be my guess. 

And you were called out by Mr. Pillard? 

Right. 

ow O40 te. Bi Vad have, what Bis: he cay to you? 

I affirm what both said this morning. 

The only pa .cipation of Mr. Pillard as described 
by Mr. Pillard and Mr. Brown this morning, you heard their 
testimony, was Mr. Pillard's participation as described by 
them? 

As I say I affirm. 

Do you recall whether Mr. Pillard had anything to do 
with your being suspended or terminated? 

I don't know what that really means. 

You made him a party to this, you showed him in this . 
case? 
Neuborne: I object whether Mr. Pillard is liable for this is 


really a legal conclusion. 


I don't know what the levels of responsibility are. 


Mr. Neuborne: Ar the present time we have no information that 
Mr. Pillard acted in any other way then described this morning, 
and his liability appears to be holding second. 

Treinin: Or perhaps further down. 
Neuborne: Mr. James is not going to try to engage in any 
personal vendetta with Mr. Pillard. 

Now do you agree the interview with Mr. Brown took 
a half-hour to three/quarters of an heur and was conducted 
in a quite and gentlemanly fashion? 

Right. 

And the statement he read was in substance correct? 


Yes. 


So that there was a discussion lasting half to 3/4 


of an hour before there was this suspension the first time 


on November 14th? 

My mind fluctuates, I was thinking the other time. 

This was after conversing one-half to three-quarters 
cf an hour he felt he was required to suspend you. 

Well I was sent to his office because I didn't remove 
the armband, I had already been told to remove it before I went 
in. I think that should have been very clear, therefore, 


although I agree with the time I would say the context would 
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be one in which it was gentlemanly in a situation avoid of the 
fact, I felt what he said to me was very frank and honest about 
his feelings and his feelings seemed to me to be if he knew 

it would be certain, he said something, that he was in his right 
to get rid of me he would. 

Did he also ask you to take some alternative method 
to test out what you stated were your principles? 

He said he wats going to check into what his rights were, 
he told me what were mine, possible suspension in the second 
case, but not the first. 

You mean in December? 

Right. 

What did you do after this session with Mr. Brown? 

I asked him, I wasn't used to being fired, what was 
I suppose to do. 

You were fired? 

Well I used the term, was I suppose to wait till noon, 
he said no, he wanted me out right then, and he provided for me 
to take the students to the cafeteria as I recall but maybe 


that was the second time. 


Tell me what you did after that? 


I went straight to the room and checked on the class 


to see what was the classroom situation and they were all very 
quiet, a few were turned sideways carrying on a very low con- 
versation. I went through Mr. Brown's office, went back to 
my room, picked up my books, had a few words with the 
Department Chairman outside, picked up my books and went to 

my car. And from there I went to meet the parish in Big 


Flats. 


To talk to Reverand Roe. Who called the newspaper? 


Mr. Werner Salie. I went from Big Flats to the 
visu; } that was going on and went in and set down in kind of a 
shaken condition and told what had been my experience and I 
got up and ieft, and when I came back throusg.: -he little 
meeting house building, he said he had called the paper. 

Now there came a time the next day when you received 
the letter from the Board? 

Yes. 

And you read the letter? 

Right. 

What did the letter mean to you? 

What it meant to me was very clear. I also called 
the C.L.U. on the way home. 


In Ithaca or New York? 
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No I called New York, they said it had to be 
channeled through up-state then I called the up-state tele- 
phone number they had given to me in Ithaca, Thompson Chambers 
and talked to Mr. Burgevin who said he would contact Harrop 
Freeman which he did and said he would also call the school 
but that there would be a letter that night and he said, “they 
can't do that" , you were within your constitutional rights 
but I should still speak to a lawyer. So that's when I came 
back from my trip to Washington..... 

You went to Washington that Saturday? 

Right, I had decided I wasn't going to jo then after 
I was suspended I reversed my decision and decided to go 
again. When I returned from Washington, the letter from the 
Board of Education from Addison had been delivered to the 
house, and I read the lette- and I understood the letter as 
a continuation of what I considered failure to recognize my 
right to the first amendment and not within therefore 
their rights, and also in that letter which I got I think 
on Monday, so that would have been after school on Monday, 
was in the mail from the C.L.U. in Ithaca and was of course in 


total rejection of the charge political activity. 


Did you make your opinions of that known to anyone 
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in the school administration? 

No, not to my knowledge. 

Did you have any douk_ that the Board intended you 
not to wear the armband? 

I didn't have any doubts, I disagreed, but there was 
no doubt. 


When you read the letter from the Board deeming your 
action to be a political act, you knew they meant wearing 
the black armband? 

Right. 

In the interium between the first and second Moratorium 
did you at anytime attempt to discuss with Mr. Brown or anyone 
as to any diversion agreement on that letter? 

No because there was no cause too, I wasn't initiating, 
they were, the request cane, that came from the C.L.U. to 
them. 

You were asked to come before the Board Meeting, did you 
tell us previously you deciced on advice of counsel not to 
take advantage of it? 

I determined from my situation, when accusations or 


statements, the most that could be opened to me was a kind of 


audience, but not a hearing even in the simplistic sense. 


Mr. 


Mr. 
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That was you unilateral decision? 
But surely based on experience . 
But not on the experience of this Board, the Board 
had not, are you claiming they wouldn't give you a fair hearing? 
I do not believe the Board would have changed their 
position. 
How do you know that? 
I said I don't believe. 
Neuborne: Well the minutes of December 17 speaks for itself. 
So you had no doubt that the Board considered your 
wearinc of the armband a political actbn ind they didn't 
want you to? 
I had no doubt they considered it political and 
they supported the President. 
When did you make sass your mind you were going to 
wear the armband on the second Moratorium day? 
At approximately the same time, sometime between 
arising and arriving at work 
Did you feel as a decent human being you should have 
felt obligated to discuss this matter with Mr. Brown or someone 


from the Board? 


Neuborne: How? 


Mr. 


Mr. 


Mr. 
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Treinin: As a human being? 
Neuborne: Did you feel any obligation to discuss this with 
Mr. Brown? 
Treinin: Alright, did you feel any obligation? 

No. 

Did you feel you were in the school under conditions 
set forth in the letter of November 15th? 

No. 

You didn't feel you were bound by that letter? 

No. 

You felt that the letter was absolutely nulity? 

I didn't say that. 

You felt you weren't bound by it? 

If you mean was I as far as jurisdiction bound, yes 
I did, but if you mean my conscience was bound by it no, I 
didn't feel bound to it. Yes I knew who carried authority, 
yes I knew who would release me from my responsibilities, 
but yes I knew who also had to answer to his conscience and 
it wasn't to either the Board or the President. 

You felt your conscience was superior? 

No I thought it in harmony with the Constitution of 


the United States. 
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That we are trying to determine. 

I believed that, I really did, that's the result of 
going to Hornell High School. 

And you didn't feel you were at least obligated to 
discuss this matter with Mr. Brown? 

No. 

You felt no obligation to discuss with Mr. Brown 
before wearing this ‘a ssiteaidl? 

Right. 
Neuborne: Let me say that is my position in this case, and I 
also advised Mr. James. 

was 

What/your feeling when you put on the armband knowing 
Mr. Brown's reaction, what did you expect? 

I don't know because I wasn't primarily dealing with 
Mr. Brown? 

Who were you dealing with? 

Myself. 

And you felt dealing with yourself was superior to 
the whole administration of the school? 

No. 


You believed your feelings were paramount? 


No. 


¢ 


You explain it? 
A I felt I was exemplifying my human rights and my 
constitutional rights. That second morning of December 12th 
I felt I should as best I could still continue to try to 
respond and act, had not I been under the pressure that I was 
under, I should not modify or nullify or anything to my 
original conviction as to the pressure I faced, as against 
my legal and amiable rights as a citizen. 
And you felt as a citizen you didn't owe him, owe 
them any explanation? 
Mr. Neuborne: He owes no man the obligation of seeking permission 
before he expressed is constitutional rights. 
Okay, is that the way you want it to 


Right. 


And certainly you felt just as determined about 


the Vietnam War in the period between the first and second 
Moratorium Days as you did on Moratorium Day? 
Right. 
But you didn't wear the armband during that period? 
That's true. 
So you wore it only when the gatherings took place in 


Washington and all the other cities? 


Right. 
So your action on war was part and parcel with this 


out-bounding of feeling against the action of this administratio: 


is that correct? 
I didn't say that. 
Well I'm asking you? 


The action against the Administration, those people 


were sincere with whom I considered myself a part, not 


people going along for fun, or so called foul travelers, they we 
coming for a chance to express their feelings, but there was 
feeling, I was no child, I had been through quite a bit of 
experience, and this decision was made on euperience and 
lots of things. 

But you... 

This date was set by the Peace Movement, it did 
not come out of an anti-meeting, these dates were set. 

On this second time you again had a discussion 
with Mr. Pillard and Mr. Brown as outlined in your 
testimony, did Mr. Brown mention some alternative suggestions 
open to you? 

On the second conversation we had, Mr. Brown said 


there were no alternatives available. 


Q 


Mr. 
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Well he outlined them to you and you determined not 
to take any? 

Any alternative they sought through the Teacher's 
Association which had censured me, they wouldmt listen to my 
appeal only the faculty, legally they did exist, but they 
were not open to me. / 

You didn't trust them? 

I didn't trust them, there was no indication that any 
change had taken place. 


Were there other alternatives Mr. Brown mentioned? 


I don't recall. 


Did he suggest that perhaps you go back to work and when 
your rights.... 

Give up until somebody determined them, I would have 
diametrically objected. 

He sought a solution to you as hard as he could in 
his rights? 

I don't know how hard he was seeking, he definitely 
offered me legal alternatives. 

If you sought them there was nothing he could do to 
prevent you so your objection wasn't the point? 


Neuborne: You're putting your words in his mouth. Every 


one Mr. Brown suggested required Mr. James to remove his 
armband. 

Mr. James never claimed he wanted to wear the armband 
after, that's been pointed out, never. Now on the second day 
did you drive over yourself? 

Right. 

Was any one with you? 

No. 

Did you in any way, did you know a gentleman by the 
name of Jefferson Davis? 

Yes. 

Were you in contact with him? 

The night before. 

What was the conversation? 

He asked me if I ‘nie going to wear the armband, I 
Said I didn't have the slightest idea. 

Did you ask him if he was going to be in school the 
next day? 

He said probably he would be but I didn't ask him to 
be. 

Did you have occasion about this time to call Mr. 


Anderson who was then President of the Board? 
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I don't know whether my original communication with him, 
I think it was by phone, I said I was interested in attending 
the meeting. 

And then you changed your mind by letter, you did call 
him and said you were coming to the meeting? 

He asked if it was possible. 

And of course he said you would be welcome didn't he? 

I don't know whether he said that on thephone or in the 
form of a letter. 

By some form of communication it was indicated you would 
be welcome to a meeting of the School Board? 

Yes. 

And you wrote your letter in which you said you 
would not attend? 

Yes. 

You have received formal training for the teaching 
profession? 

Right. 

What schocl was this, was that in Mansfield? 

My educational experience came later at T>2mple and 


the State University at Oneonta. 


Mr. 
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Is it a fair statement that objectivity in the role 


of a teacher was stressed? 


I don't really recall objectivity being stressed. 
Wasn't it ever mentioned? 

The teacher had responsibility... 

To present a tair presentation of all matters? 


It seems almost inevitable what happened in my class. 


I was an English teacher there causing rather than objectivity, 


the a 


eness or lack of the awarness. 


Certainly one of the things stressed was to avoid 


partisanship in any matter most of all political matters? 


I'm trying to be honest if I can, I just don't recall 


the question of partidganship coming up. 


It was never mentioned you should avoid political 


idealogy in class? 


Avoid closing the door but to avoid a statement of 


” 


opinion I just don't recall. I never experienced either by 


they way inall my English teaching. 


to be a teacher 
In any of your training/was there ever a discussion 


of what happened in Communist Russia, Nazi Germany or 


Facist Italy? 


Neuborne: I object to that question, what do you mean what 
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happened in Communist Russia, what are you talking about? 

When a student is taught only one ideal or only one 
aspect of Government..... ? 

The exact opposite of what happened, an opposite to tha 
government according to what you've been saying. 

Was it ever taught to you that care should be taken 
to express all points of view on any particular issue? 

Surely, on all matters not just a political issue. 

Is there only one interpretation to any political ideal 
of course not is there? 

No. 

Now are you a member of the New York State Teacher's 
Association or whatever? 

Yes. 

Do you subscribe to it's Code of Ethics? 

I don't know whether it's changed, I use to be on 


the Ethics Committee whether it's been revised, what I'm 


trying to say I know about New York State Teachur's Association 
I was never a member until I came up-state. 

Do you agree in the Code of Ethics that the teacher 
should refrain from using the school to promote personal 


views on religion, race or partisan politics? 


A 


Mr. 


it 
' 
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Is promote a synonym of expression? 

How do you define what promote means? 

I‘m asking. 

To express a personal view? 

I think the teacher has the right to express... 
Promote then means to work and go out and procure and try to 
corral, I disagree and agree with the Code of Ethics, it 
differs between what I believe and you should believe. 

As expressed in the Code of Ethics? To refrain from 
using the school to promote personal views on religion, race 
or partisan politics, then you agree with that statement? 

I believe the teacher has an ultimate right to an 
opinion but has no right to try to seek other people to 
try to agree. 

Then you do agree? 

That's all I can say, I just don't know what they mean 
by it, I know what I mean. 

You don't know what the word promote means? 
Neuborne: I would instruct him not to answer, I think he 
adeyuately did. 

Do you agree with the statement in the Code of Ethics 


that in fulfilling his obligation to the student, the educator 
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shall not, without just cause, restrain the student from 
independent action in his pursuit of leaning and shall 

not without just cause, deny the student access to varying 
points of view? 

Yes I do, I'm in a situation, I was restrained and 
so the student was restrained by my being removed. 

Do you agree with the statement that the educator 
shall not use institutional privileges for private gain or 
to promote political candidates or partisan political 
activities? 

Yes. 

And do you agree with the statement that the educator 
shall not use school time or school premises for partisan 
activity and that the use of the school for such partisanship 
or political activity is allie 

Right. I would say true of partisan religion 
activity too. 

Did it come to you attention that a memo was sent, 
as the observance of Vietnam days started, to the various 
schools, I'm referring to Mr. Johnson's memo? 


I know of i) ‘'s presence, I don't know when it was 


called to my attention. 


Q 


A 


Mr. 


Q 
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Was it before the second wearing of the armband? 
you 

Yes it was, you had a faculty meeting did/not? 
Pillard: Yes. 

So you were aware of that memo before at least the 
second wearing of the armband? 

Yes. 

And did you get a copy of the memo? 

I saw the letter. 

Did you read it? 


Not before I wore the armband. 


It doesn't make any difference I would have worn it 
anyway. 

The first time but certainly you were aware of it 
before you wore it the aaa time? 

I also was aware of the interpretation of its 
purpose. 

Did you read the statement by Assistant Deputy 
Commissioner Johnson, the chool posture should be neutral 
and objective? 

Yes, I'm not sure what school posture means, does 


he mean the school as sybolized by the Board of Education or 


23la 142 


the Administration? 

As a teacher don't you consider yourself part of the 
school administration? 

That's not what I asked, I don't understand what he 
means, what do you think he means? 

Administrators and staff members should a. sid taking 
any position on a controversial matter which may reflect on the 
objectivity of the school, did you read that? 

Yes. 

Do you agree with that statement? 

Yes. 

Do you feel.... 

I agree with it in general, I don't agree with it 
completely. 

By wearing your armband you took a position on a 
controversial mat*er? 

As I said before, that I realize the interpretation 
of my wearing the band could be political. 

} You reaiized your action might be interpreted as 
being contrary? 

Yes. 


If controversial statements are to be made by 
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others, efforts should be made to assure that all sides 
of the question are given iiineties attention, do you 
agree with that observation? 

Sure. 

And did you feel by you wearing the armband this 
followed that observation? 

Definitely, I was very aware of the fact questons 
could be raised. 

After you were dismissed did you make an effort to 
get a job? 

That kind of question.... 

You made an effort to secure a job? 

Right. 

What was the nature of your efforts? 

I applied to the Elmira Psychiatric Center, I applied 
to other school systems in the area. 

How many? 

Elmira, Horseheads, Corning. And I applied to several 
other school systems too. 

What were they? 


I wouldn't know without going back, and because I 


had done Welfare work I also applied to the Welfare Department 
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in Elmira. 

Q What job did you secure? 

A I did some part-time work for a phmber. 

Q Who's t he plumber? 

A Warner Sally. 

Q Yes? 

A I did some substitute teaching. 

Q Where? : 

A Namely in Horseheads, once or twice at C.F.A., twice 
I think. 

Q What else? 

A Well scme part time teaching for the Department of 
continuing Education. 

Q Where? 

A Corning Community College. Of all, except one course, 


was summer work, there was one other day time, part of the work 
for Mr. Sally was night work too. 

Q It's agreed that you will supply me with a statement 
of his earnings, a copy of his W-2 and a copy of the years 
income tax. 


Mr. Neuborne: To the extent that it hasn't been thrown away. 
i 


Mr. James willle available for cross-examination if you wish. 


! j 1 


Mr. 
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What teacher put on his board or something, Peace with 
Honor? 

Neuborne: Hold. it. (Off the Record Discussion) ’ 

Mr. Blowers. 

What does he teach? 

Science. 

And when did you first notice that slogan? 

When I was suspended. 

The first time? 

I don't remember. Probably, yes, most likely. I don't 
recall who, somebody said to me, I could probably narrow it 
down to within three people, did you see the thing on Mr. 
Blower's bulletin board and I said no. And the response was 
weil it seems to me the same kind of situation as yours because 
he has a bulletin board tint says Peace with Honor. 

Did you see it personally? 

Neuborne: To our Information and belief, we will produce eye 
witnesses that saw it I assure you. 

Do you remember when it was called to your attention? 

No. I just know it was after I wore the armband the 


first time. 


Someone told you about it? 
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A Yes. 


Q But you were in the school approximately a month after 
that, and you didn't gower to the Science Room and take a 
look for yourself? 

A No, I'm not the investigative type. As far as I'm 
concerned he had a perfect right to have that on his board, 
he would also be protected by the first amendment as far as I 


was concerned. 


I HEREBY CERTIFY this to be a true and accurate transcript 
to the best of my ability, of the minutes taken by me on the 
26th day of March, 1973 in the City of Corning, New York. 

Ye. 
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Joan C. Blank 
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Examination Before Trial 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW .ORK 


Charles James vs The Board of Education 
of Central District No. 1, of the Towns 
of Addison, et al, 
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DEPOSITION OF KENNETH B. CLARK TAKEN ON JUNE 28, 1974. 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


CHARLES JAMES, 
Plaintiff, 
vs. 


THE BOARD OF EDUCATION OF CENTRZ.L 
DISTRICT NO. 1 of the towns of ADDISON, 
AMERON, RATHBONE, TUSCARORA, WOODHULL, 
THURSTON, ERWIN, LINDLEY and CANISTEO, 
STEUBEN COUNTY, NEW YORK; EDWARD J. 
BROWN, District Principal, Central 
School District No. 1; CARL PILLARD, 
Principal, Addison High School and 
ROBERT ANDREWS, President of the Board 
of Trustees of Central District No. l, 


Defendants. 
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June 28, 1974 


3:30 p.m. 


Deposition of KENNETH B. CLARK, 


Civil 
No. 71-164 


taken by 


Plaintiff pursuant to notice, at the offices of 


Metropolitan Applied Research Center, 60 East 86th 


Street, New York, New York, before Florence E. Parrella, 


a Certified Shorthand Reporter and Notary Public of 


the State of New York. 
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APPEARANCES: 

BURT NEUBORNE, ESQ., 

American Civil Liberties Union Foundation 

22 East 40th Street 

New York, New York 10016 

Attorney for the Plaintiff. 
HARRY TREININ, ESQ., 

ll East Market Street 

Corning, New York 14830 

Attorney for the Defendants. 
Also Present: 

Mr. Edward J. Brown. 

STIPULATION 
IT IS HEREBY STIPULATED AND AGREED by and 
between the attorneys for the respective parties 
hereto that signing, sealing and filing are waived, 
and that all objections except as to the form of the 
question are reserved to the time of trial. 
KENNETH B. CoE AR Ry 

being first duly sworn by the notary public herein, 
was examined and testified as follows: 


MR. NEUBORNE: I would first like tr note 


for the record that this examination of Dr. Clark is 


taking place pursuant to a notice of deposition served 


on Mr. Treinin, and that *ir. Treinin, representing 


the defendants, is present and intends to cross- 
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examine Dr. Clark. 

The case is Charles James vs. The Board 
of Education of Central District No. 1, Civil Action 
71-164. 

Pursuant to Rule 32 of the tederal Rules 
of Civil Procedure, Plaintiff intends to offer 
Dr. Clark's testimony as direct evidence in the 
presentation of his case in the trial, which is cur- 


rently scheduled for July 9, 1974. 


DIRECT EXAMINATION 
BY MR. NEUBORNE: 

Q Dr. Clark, could you please give us your 
name, your address, and your occupation for the 
record? 

A I am Kenneth B. Clark. I reside at 17 
Pinecrest Drive, Hastings-on-Hudson, New York. 

My office is at the Metropolitan Applied 
Research Center at 60 East 86th Street. I am the 
president of the Metropolitan Applied Research Center, 
and I am a distinguished professor of psychology at 
the City College of the City University of New York. 


Q How long have you been professor of 


psychology? 


= a ae 
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A I have been on the faculty of the Depart- 
ment of Psychology since 1942. I think I have been 
a professor since 1960. I am not absolutely sure of 
the exact date. 

Q Without meaning to embarrass you, does 
the term “distinguished" professor have any connota- 
tion? Is it a special -- 

A It is a special designation of, I think 
Maybe somewhere between 20 and 30 professors of the 
City University. 

Q Are you a member of the Board of Regents 
of the State of New York? 

A In fact, I am a member of the Board of 
Regents of the State of New York, and I have just 
returned 15 minutes before these gentlemen arrived. 

Q How long have you been a member of the 
Board of Regents? 

A. I think this is my eighth year. 

Q And generally, what are the functions of 
the Board of Regents of the State of New York? 

A. The Board of Regents of the State of 
New York has been in existence since 1784; without 
question, the oldest educational governing body in 


the United States. It is charged with the responsibilit 


€) 
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of determining the policy and rules and regulations 
governing education at all levels in the State from 
nursery school through graduate professional schools. 
It also has the responsibility of monitoring the 
ethical behavior of professionals in all professions 
with the exception of law. 

Q Dr. Clark, in your studies in psychology, 
have you specialized in any particular area of 
psychology? 

A Yes, I have specialized in the general 
area of social pyschology, developmental personality 
with particular focus on the effects of social 
environmental factors on personality development of 
human beings. 


Q Have you conducted any studies concerning 


| the effects of educational practices upon both the 


learning process and children involved in the 
learning processes? 

A. I have written extensively on that. In 
fact, practically every book I have written has 
focused on the importance of educational practices, 
the organization of educational institutions, on 
self-image and effectiveness in children. My first 


book put a great deal of emphasis on that, but with 


bo 
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particular focus on race and racial factors and 


education. 


Q How many books have you written, if you 


can remember” 


A. Does that include editing? 

Q I think so for the purposes of this record. 
A I would say about seven. 

Q And have you received any honorary degrees? 
A. Yes. 

Q Where did you receive honorary degrees? 

A. Princeton, Columbia, Haverford. I think I 


received a number of honorary degrees. 

I learned not so long ago of someone who 
was making a policy of not accepting honorary 
degrees, and I am beginning to think that that might 
be a pretty wise policy. 

Q Dr. Clark, from your experience in study- 
ing the impact of education practices on individuals 
and the impact of educational environment on the 
development of children, do you believe that you 
would be able to pose an opinion concerning the wear- 
ing of a black arm band in a high school English 
class by a high school English teacher? 


A I could. 
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Q You have no first-hand knowledge of the 
incidents of this case; you were not at Addison in 
1969? 

A No, I have no first-hand knowledge of 
this particular incident, aid I do not know this 
particular person or situation. 

Q And the testimony you would be giving 
would 2 testimony based upon your studies of the 
field and opinions you would have formed through 
your years of research and study? 

A Yes, as a psychologist and as a person 
who is interested in education and society. 

Q I think I forgot to mention it, and I 
suppose by now you must be tired of hearing it, but 
your contribution to Brown vs. the Board of Education 


was noted in the Supreme Court as an educational 


psychologist? 
AK Yes, in Footnote ll. 
Q Now, Dr. Cla.*, if you will assume with 
a7 


me for a moment the following facts, I would like to 

ask you a question based upon those assumed facts. 
Assume for me a teacher, teaching high 

school English to 16 and 17 year old students, juniors 


in high school. Assume for me that on the moratorium 
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days that took place in October and December 1969 - 
do you recall: those moratorium days? 

A I do generally. I don't recall the 
specific days, but I recall that period. 

Q And you recall they were days of protest 
and concern against the war in Vietnam? 

A, Yes. 

Q You vecall the general tenor of the country 
at that time? 

A I recall quite vividly. 

Q Assume for me that on those two moratorium 
Gays, an English teach in a high school were to 
wear a black arm band on his sleeve as a: expression 
of his aversion to killing in Vietnam; and assume he 
were to wear that arm band into his English classes 
in which there were students, 15, 16 and 17 year olds 
studying. 

Assume he were to make no statement con- 
cerning the arm band, and assume that the students 
did not appear to be offended by the arm band, and 
that no physical disruption of the school occurred 
in connection with the arm band. Would the wearing 
of the arm band itself create the danger of 


disruption of the educational process? 


C) 
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MR. TREININ: Of course, under the circum- 
stances, the doctor would be asked this question 
after your plaintiff had been testifying, so just 
as a matter of protection of the record, may I put 
in a general objection that it is assuming facts 
not proven, and leaving out certain facts that 
were proven, so that I protect the record. 

MR. NEUBORNE: And let the record show 
that it is the intent of the plaintiff to place in 
evidence the hypothetical facts which have been 
placed before Dr. Clark. 

A. On the basis of the set of assumptions 
which you stated, and, Mr. Neuborne, I would ask 
whether it would be possible for me to state another 
assumption -- 

Q Surely; I think it is important that we 
know the assumptions. 

A The assumption that the wearing of the 
arm band, not only in terms of protest, but probably 
the possibility of mourning could be one of the 
assumptions of intent; I would say it is my considered 
judgment that I just cannot coneive of this being in 


itself a disruptive force or factor. 
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Q Would it create an inherent psychological 
disruption i, the minds of the students who viewed 


the ar band? 


A Mr. Neuborne, I could no more conceive 
of t' st ot as stated by you \.ith the assumptions 
which «wi stat+ creating any inherent psychological 


disru, ion any more than the fact of the teacher 
wearing an American flag ir the lapel creating a 
disrup*ion, or a teacher wearing a cross on a chain, 
or a teacher wearing a cross of David on a chain. 

I do not see that any %f these symbols of an 
individual's concern, displayed in the usual way by 
teachers, could in themselves create any inherent 
psychological disruption. 

Q Would you .:i.k, sir, that wearing such 
an arm band would materially and substantially disrupt 
the work and discipline of the school? 

A. Certainly not in itself, any more than 
those other symbols which I si.ated could in themselves 
so disrupt. 

Q Ro T take it that you -suld not think that 
it would create a threat to disrupted classroom 


activities? 


A. I restate my original answer, that the use 
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of symbols by certain human beings to express 
certain forms of identification or certain types 
of concern is not at all uncommon in our society. 

I would iike to call your attention to 
the fact that the President of the United States 
uses an American flag in his lapel on television, 
and certainly no one would ever suggest that this is 
a device or disruptive thing in itself. 

Q I take it, though, you would agree with 
me that if the teacher became coercive or intimidat- 
ing, or attempted to proselytize the students -- 

A Those facts themselves would be the 
disrupting thing, not the symbol itself. 

Q And the absence of evidence that the 
teacher was attempting to be coercive, attempting to 


proselytize the students or intimidate the students, 


‘simply wearing the arm band would not be a cisruptive 


influence in the school? 

A Yes, but I would beg your permission to 
formulate it ina more affirmative way, that if the 
symbol is used as a basis by which a teacher exploits 
an authority position at intimidating or coercing or 
in any way psychologically oppressing the student, 


then certainly it would seem to me that any reasonable 
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person would have to say that would be disruptive 
and would be questionable behavior on the part of a 
teacher. 

Q But in the absence of evidence that the 
teacher was using the symbol in that way, you have no 
objection to the symbol on either educational or 
psychological grounds? 

A. Not only would I not have any objection, 
but I would think that this is within the rights of 
the human re 

Q Dr. Clark, in an earlier phase of this 
case, the Commissioner of Education ruled that 
Mc. James ought not to have worn the arm band because 
it posed only one side of the issue that was before 
the nation in October and December of 1969. In 
simply expressing his own personal views in a non- 
coercive and nonintimidating manner, do you believe 
that Mr. James was acting in a manner which would 
deny his students access to all points of view? 

MR. TREININ: I am going to object to that 
on the record, 

A I must preface my response to that by saying 
that I am responding here now not in my official 


capacity as a member of the Board of Regents, before 
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whom could come an appeal - although the Commissioner, 
according to the law, has certain quasi-judicial 
powers which are not subject to review by the Board 
of Regents - but I do think it is importand and proper 
that I make clear for the record that my response to 
this is to be dis§$ociated from my role as a regent, 
and to be understood only in terms of my role as a 
psychologist. 

Given sasha: aleataaaad I would say that I 
would not agree with anyone who would say that the 
mere wearing of the arm band itself is one-sided or 
blocking students from other sides of the question. 

On the contrary, it seemed to me absolutely 
no reason why this symbol could not just as soon be 
interpreted as having some of the students be more 
concerned with an opposite point of view. 

I think, for example, to go back to my 
example of the President of the United States wearing 
the flag in his lapel, my response to that was not 
to be more identified with the President of the United 
States, but that symbol itself raised in my mind the 
question of the advisability of the President using 
that symbol in a way, I would say to myself when I 


would see this, that the American flag covers a variety 
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of points of view, and the President of the United 
States maybe should not seem to give the impression 
as if it covers only the point of view which he 
represents. 

So I think what I am trying to say to you, 
Mr. Neuborne, is that the symbol could do the very 
opposite of propagandizing or intimidating. It could 
arouse the person to say: Well, you know, maybe there 
is another point of view here. 

Q One final question, Dr. Clark. To sum up 
your views, if one assumes that Mr. James did not 
attempt to coerce the sitdents or attempt to proselytize - 

A Overtly. 

Q -- overtly the students, and simply did 
nothing more than wear the arm band silently, and then 
go about his teaching duties, do you believe that his 
actions were potentially disruptive sf the learning 
process? 

A. Mr. Neuborne, I though* I answered that, 
and my answer to that is an unequivocal no. 

NEUBORNZ: I have no further questions. 
CROSS~-EXAMIVATI’ i 
BY MR. TREININ: 
Q Dr. Clark, may we put ourselves back in the 
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time about November 12, 1969, if we may? 

A Yes. 

Q Of cvurse, at that time t:he Vietnam war 
was in full force? 

A. That is right, and protests. 

Q And shortly before the election, President 
Johnson had literally been hounded from office by the 
storm of protest against his conduct of the war - put 
it that simply; is that correct? 

Riots on campuses were, sad to say, almost 
an everyday occurrence? 

MR. NEUBORNE: I will object ‘*o that, but 
you can go ahead. 

Q They were very common; is that right? 

A There were protests. I participated in 
some of them. 

Q The country had to suffer the trauma of the 
assassination of President Kennedy, of Senator Kennedy 
and then Dr. King. witeraily, cities in America were 
burning; is that correct as a general statement? 

We had had the riots -- 

A It was a period of intense feeling, no 

question about it. 


Q And, as a matter of fact, on that date, the 
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trial of the Chicago Eight, or later seven, was going 
on with all tne effect that that had in front of 
Judge Hoffman; is that right? 

A. Yes. I will concede it was a period of 
great tension and emotion. 

Q In fact, the National Guard had been called 
out in Chicago. So that when the moratorium was 
announced, it was really at the time of a nation 
divided. Is that literally a correct statement? 

And would it be fair to say that it was 
the worst division we had suffered since the days of 
the Civil War? 

A It was a nation in anguish, no question 
about that. I don't know that I would use the word 


"divided", but it was certainly a time of torment and 


anguish. 
Q Politically, socially? 
A. Morally. 
Q So that when a black arm band was worn in 


the context of those times, it had a meaning to the 
general public; is that correct? 

a Unquestionably. 

Q And what was, in your opinion, the meaning 


of that arm band as it was worn in the context of 
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those times? 

A. Mr. Treinin, to me, I would see an arm 
band worn at that time as an expression of deep con- 
cern about the predicament of our nation. 

Q And would you also consider it as an 
expression of opposition to the conduct of the war? 

A I would consider it an expression of 
opposition to the continuation of the war in Vietnam, 
yes, I would. 

Q And would you also say it was a general 
expression of oppositi»xn to what we have come to call 
the Establishment, whatever that may be? 

MR. NEUBORNE: That is awfully dank 

A I think I would restrict my answer to 
the arm band, given the fact of what had earlier been 
a fairly common practice fer individuals in mourning 
for someone close, a family member, who had died, to 
wear an arm band, and that practice has decreased, 
although it is not totally eliminated. Seeing someone 
wear an arm band at that time that you describe, I 
would interpret it as a very deep concern about the 
continuation of his nation in what he would consider 
an immoral and indefensible war. 


Q And the focus of that protest was against 
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the so-called Nixon Government; is that correct? 

A. The focus of that protest was against the 
nation that used its power to continue the killing 
of people in South Vietnam. 

Q And it was against the United States 
Government as it was carrying out its then policy in 
reference to the war? 

A M . freinin, the fact that you formulate 
the question that way, if you will pardon me, takes 
me beyond the restricted role of giving testimony 
here, and requires me really to express my own 
philosophy here. 

Q I am asking you for your philosophy. 

A. Actually, my own philosophy is that it 
really was not a protest against the Government as 
such, because my own oppos3ition to the Vietnam war, 
aside from the fact that I am opposed tc killing 
human beings, is that this was not a war that was 
being conducted in the usual constitutional provision 
for the conducting of a war; that actually my own 
interpretation was that it was a usurpation of written 
constitutional power on the part of three executives: 
Kennedy, Johnson and Nixon. 


So when you formulate the question in terms 
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of protest aga‘. .t the Government, my personal 
response would have to be no, it was protest against 
the distortion of the governmental processes, which 
to me clearly stated as to whether this nation should 
or should not be in war. 

Q And at that t:me as exemplified by Mr. 


Nixon's policies? 


A That is right. 
Q At that time? 
A That is right, but prior to that, 2s you so 


clearly stated -- 


Q Mr. Johnson and Mr. Kennedy? 
A. That is right. 
Q So in efrect it wac a symbol of protest 


against our Government? 
A That is right, and a symbol of protest 


against the perversion of the constitutional democratic 


processes. 
Q By our Government? 
A. By the Executive Branch of the Government, 


and, by the way, I think Mr. Fulbright makes that point 
or made that point very clearly. 
Q So that is it a fair statement to say that 


in the context of those times and the context of your 


17 


18 


19 


256a 
fp Clark- 20 


cross 
statement now, that the arm badn had a political 
significance? 

A A political, but to me it would be more 
accurate to say a deep moral significance, and certain 
moral concerns obviously have political implications, 
surely. 

Q By the way, when did you first know about 
this case, doctor? 

A I think about three or four weeks ago; I 
am not sure. 

Q Th James case as such meant nothing to you 
either as an individual) or as an official? 

A I had not heard of it prior to being told 
about it in regard to whether I would be willing to 
give this testimony. 

MR. NEUBORNE: Any record should reflect, 
of course, that Dr. Clark has received no compensation. 
MR. TREININ: I wouldn't dare ask that. 
THE WITNESS: I would nev2r accept it. 
MR. NEUBORNE: I know; that is why I wanted 


that on the record. 


\ 


Q Dector, are you aware that the upcoming 
moratorium days in October and November of 1969 caused 


some concern in the educational establishment of the 
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State of New York? 

A I am not sure that I am aware of that or 
was aware of it at the time, and, by the way, if I 
had been aware of it, I would be opposed. 

Q Opposed to -- 

A. To any concern or interference on the part 
of educational officials in the privat> cc-cerns of 
teachers, principals. But I was nc: aware of that. 

MR. TREININ: Would you please mark this. 

(Letter on the letterhead of the University 
of the State of New York, dated November 3, 1969, 
marked Defendants’ Exhibit A for identification.) 

Q Doctor, may I impose on you to read 


Defendants’ Exhibit A (handing)? 


A. I have read it. I have never seen his 
before. 
Q I understand that. Turning to page 2, do 


you have an opinion as to whether the material in 
paragraphs 3 and 4 are educationally sound? 

A I would be concerned about 3 and 4 if I 
were an administrator; or let me quite candidly say 
that in my role as a professor, I would consider any 
such communication to me as a professor now - and it 


may be that I should make a distinction between 
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professor and a high school teacher or an elementary 
school teacher, although I don't know on what ground ~- 


I would consider such a communication gratuitous, 


presumpttqus, and in my.own case, difficult to comply 


with because © really consider my role as a professor 
tha~ of communicating to my students the totality of 

my being, and I would not acccpt the position in which 
these would be requirements and commitments asked of 

me because I know I would not be able to fulfill them. 


Q in your answer, doctor, you used the phrase, 


"in my role as a professor." 


A Right. 

Q That means a professor in a llege? 
A Right. 

Q In a postgraduate sc}: ol perhaps? 

A No, undergraduate. 


Q And do you draw any distinction between tie 
role of a teacher in the high school and the role of 
a professor in a college? 

A I know that people do. I personally don't. 
In looking back on my own high school education, I must 
with all due respect say that the teacher who had the 
greatest impact on me were teachers who communicated 


to me not only the specifics and the facts of subject 
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matter, but the moral and the hman context within 
which those facts made sense. 

I mean, I had a teacher in George Washington 
High School who taught me English, but she didn't 
only teach me English. She taught me concern for 
human beings as they were expressed in literature, 
and someone e).se listening to Mrs. Chapin could I 
guess with some justification say that she was 
controversial because she had a point of view. She 
believed that decency and justice and concern for one's 
fellow man were the essentials of civilization. I 
have never forgotten her. She would not have met 
literally the requirements of 3 and 4 here, thank God. 

Q And you realize there is considerable 

writing in the educational field to the contrary, that 


disagrees with you? fe 


A Unquestionably, and I think so much the 
worse. 
Q But it is a respectable body of opinion? 
A. Unquestionably, and I must tell you, Mr. Trein 


that I have written, and I have two articles in the 
American Scholar, which go direcily against this 
in which I say that the problem with our youn people 


today is that our educational institutions have failed 
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them in the area of moral and ethical concerns. I 
am sorry, but this hits very close to home. 

Q So you disagree with the action taken by 
the Deputy Commission for Elementary and Secondary 
Education on November 3, 1969, when he sent out this 
memorandum to all the schools? 

A I not only disagree, but I must say to you, 
Mr. Treinin, that if this had been brought before the 
body, I would have taken a contrary position. 

MR. NEUBORNE: And by “body,” you mean the 
Board of kKegents? 
THE WITNESS: Yes, sir. 

Q On the other hand, you do recoanize that 
when this was received in the field, the administrators 
of the various schools felt that they were bound by 
its terms? 

A Barring any objections from them, I would 
assume 50. 

Q That they were bound by it; after all, it 
came Siints from the Albany office; is that correct? 

A. They would not be bound to accept it without 
question. It seemed to me that they should raise 
questions. There is a matter before us now on the 


advisability of separate dormitories for black and 
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Puerto Rican students. The college presidents, many 
of them, are raising questions about it. 

Q Of course, you are addressing yourself as 
a professor in a college? 

A Yes, a professor and an educational 
philosopher or busybody. 

Q And it is in that context that you are 
making these answers? 

A Absolutely, and of course in the context of 
my personal point of view as a citizen. I don't want 
to hide behind as a professor or anything because 
actually we bring to our professional roles ourselves, 
and I try net to mislead people about them. 

MR. TREININ: Would you mark this as an 
exhibit please. 

(Booklet entitled "Codes of Ethics Their 
Interpretation and a Bill of Rights for Teachers" 
marked Defendants' Exhibit B for identification.) 

Q You have stated, sir, <nat you are glad to 
espouse the teaching of moral and ethical standards 
in the schools? 

A In fact, I believe that is a responsibility 
of our teachers. 


Q But of course teachers are human beings, 
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and they differ as to their moral and ethical 


standards? 
A. No question. 
Q And we might have a Mr. Colson, a teacher 


before his reformation, and Mr. Colson, a teacher 
after his reformation? 

A Yes. 

Q So that moral and ethical standards are 
not necessarily objective standards? 

A Absolutely, and I would also say that I 
would stop short of any teacher using his position as 
a teacher and his authority in a sort of subtle force 
of power to attempt any kind of political indoctrina- 
tion or any sectarian indoctrination among students. 
I want to make that clear. When I talk about moral 
and ethical standards, I am talking about a broad 
spectrum of man's responsibility for his fellow man, 
including tolerance cf differences. 

Q May I call your attention to paragraph 4 
on page 8 of the Joint Code of Ethics, which at that 
time was published by the New York State Teachers 
Association, and was put out together with the School 
Boards Association, as I recall, and especially where 


it reads: 
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“The teacher and the school board recognize 
their obligations to develop growing appreciation 
and understanding of the principles of democracy; 
they refrain from using the school to »romote 
personal views on religiion, race or partisan 
politics." 

Do you agree with that? 

A I certainly agree that a teacher should not 
use a position to promote personal views on political, 
regligious or racial matters, yes, and at the same time 
recogrizing that sometimes the line between personal 
views of that sort and the exploitation of and 
sensitizing students to moral and ethical concerns 
is not always that distinct, but certainly that is a 
responsibility with a teacher, to try to monitor him- 
self and herself. 

Q Quoting from page 10, The Code of Ethics 
of the Education Profession: 

"In fulfilling his obligation to the 

student, the educator -- 

“Shall not without just cause restrain 
the student from independent action in his 
pursuit of learning, and shall not without just 


cause deny the student access to varying points 
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of view." 
Do you agree with that? 
A. I certainly do. 
Q And do you have an opinion on paragraph 2: 


"Shall not deliberately suppress or distort 
subject matter for which he bears responsibility." 
A. Without question. 
Q And on page ll: 
"In fulfilling his obligation to the 
public, the educator -- 
"Shall not interfere with a colleague's 
exercise of political and ci‘ iienship rights 
and responsibilities.” 
MR. NEUBORNE: I might say that applies to 
the administration as well. 
MR. TREININ: This was the administrator. 
MR. NEUBORNE: But I take it the administrator 
would take similar responsibility. 
MR. TREININ: I think anyone connected 
with the school sys‘em. 
Q "Shall not use institutional privileges for 
private gain or to promote political candidates or 
partisan political activities." 


A Unquestionably. I would consider that not 
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Only a breach of ethics, but a personal and professional 


crime. 
0 Did you us« the word "crime"? 
A. Yes, to do what you just said. . 
Q Then on page 17, No. 28: 


“The professional teacher recognizes that 
insubordination is unethical." 

MR. NEUBORNE: I will object to that. 
That is out of the case. The Second Circuit has taken 
it out of the case. 

MR. TREININ: We have to determine whether 
the first incident was insubordination, Mr. Neuborne. 

MR. NEUBORNE: If it was, then he is fired 
for that. He is not fired for the insubordination, so 
this is irrelevant, and you are just taking up Dr. 
Clark's time. 

MR. TREININ: I don't mean to. 

Q "The professional teacher exercises good 
judgment in political activity. He properly may urge 
friends and acquaintances to support a school bond 
igsue or to vote for candidates in any election. The 
use of school time or the school premises for partisan 
political activity is improper." 


A Mr. Treinin, I told you that I am opposed 
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to teachers, I am opposed to rrofessors, opposed to 
government officials and administrators using their 
power to impose a particular partisan political or 
religious view, but I would have to make very clear 
tc you and to others that this cannot be by 
inference. This must be clear acts and repeated use 
of power ~> impose partisan points of view upon 
students. 

MR. NEUBORNE: Wceuld the wearing of the 
two black arm bands on th t:wo days in question 
constitute -- 

THE WITNES*: In my opinion, as I stated 
to you, Mr. Neuborne, absolutely not, any more than 
wearing the Star of David or a cross would in it- 


se.f. Now, I can conceive of a teacher using a 


symbol and then haranguing on the basis of that symbol. 


I could even conceive of a teacher using a symbol 
worn by a student as a basis of psychological coercion 


and intimidatior, and I would not argue that that 


teacher had a right to do that. In fact, I would argue 


the contrary, that no teacher had a right to intimidate 


or to -- 


Q What is your opinion of, say, a nun who 


happens to be hired in a public school, wearing her garb? 
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A I would be concerned about that, and I 
must be' quite honest -- 

Q Why do you feel there is a distinction? 

A Becaus2 I think that the -- my interpretation 
of the church-state issue as related to public educa- 
tion would make me believe, subject to discussion and 
argument, that the use of clear religious garb cr 
garment might justifiably be considered, in a public 
school, an infringement on the church-state distinctions. 
I thunk the same thing for a Protestant priest. 

MR. NEUBORNE: How about a yalmaka? 

THE WITNESS: I don't know. 

MR. NEUBORNE: A crucifix on a chain? 

THE WITNESS: A crucifix on a chain I think 
is so -- 

MR. NEUBORNE: Star of David? 

THE WITNESS: Or Star of David, but I dc 
believe, as Mr. Treinin said, I would have serious 
consideration about a habit or a clerical garb, which 
is generally understood as indicating primarily @ 
identification with a religious position over periods 
of time, yes. 

Q Would you comment on this statement: 


"It is a matter of fundamental educational 
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policy that whatever subject of instruction 

may be involved, the teacher must present the 

entire range of information available in 

relation to such subject." 

Do you agree with that statement? 

A. c That to me is a very wide statement and not 
likely to be fulfilled in application as easily as it 
is stated in words. 

Q Do you agree with it as a matter of sound 
educational philosophy? 

A Only to the extent that it is verbal. 

I feel that way about every book I write, that it 
should cover all aspects of the problem I am writing 
about, and there isn't a book that I have ever 
published, written or published, that is not deficient. 

Q Do you agree with that statement, doctor? 

A. I don't think that that statement is 
possible literally, in literal application. 

Q As a matter of educational philosophy, do 
you think it is desirable? 

A Repeat it. 

Q "It is a matter of fundamental educational 

policy that whatever subject of instruction 


may be involved, the teacher must present the 
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entire range of information available in 

relation to such subject.” 

A If you will really understand me here, I 
am going to say that those are the kinds of words 
that generally in their excitement, adults use and 
write, knowing full well that in application, it is 


not possible. 


Q It is certainly an ideal to be sought 
after? 

A It is an ideal. 

Q It is a commendable ideal? 

A. For example, in seminars where you take a 


single aspect of a subject matter and try to give 
all sides of it, I iia never conducted a seminar 
in which I ever felt that that ever occurred. 

Q But in the centext of an llth grade English 
class, and when there are two accepted points of view 
on a subject, and if the teacher presents one point 
of view, would you expect him as a good teacher to 
present the other point of vie? 

A I don't think there is any question, but 
I don't believe that there is any subject in which 
there are just two points of view. 


Q I agree with you. Would you make an attempt 


nN 


270a 
fp ; Clark-cross 34 


to present all points of view that are known? 
A Of course. You have to pardon me because 

I wish I could give this without being constantly 
reminded of the fact that I am a teacher, and that I 
am trying to be as honest and candid as I can. 

0 Let us take the question of opposition 
to the method of performance by the Executi:: 
Departments in the Vietnam war. There were some 


who were opposed to it? 


A Right. 

Q And there were some who were in favor of 
it? 

A. Right. 

Q Is that correct? 

A. And there are some who changed. 

Q And some who changed over the time? 

A Yes. 

Q Would it be reasonable to ask a teacher 


who presented one point of view in that regard to 
say chat others have another point of view? 

A If this is a matter of discussion, I would 
think that a conscientious teacher first would make 
the issue as clear as he or she could; second, would 


give the different approaches to the extent that he or 
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2 
she could; third, and equally important, should not 
3 : 
attempt to mislead his or her students as to his own 
ee . position, and how and why he arrived at his position. 
5 
This to me is a very important part. 
6 
Q Very important? 
7 
A Yes. 
8 
. MR. NEUBORNE: Was Mr. James ever requested 
9 
6 = 
10 . 
MR. TREININ: Please, may I examine? 
3 Qa May I have your comment on this statement: 
12 
"If the subject matter involves conflicting 
13 
opinions, theories or schools of thought, the teacher 
14 
must present a fair summary of the entire range of 
as opinion so that the student may have complete access 
= to all phases and facets of the subject.“ 
" Do you find that that is good educational 
sad philosophy? 
19 A Verbally stated, yes. In terms of 
ad literal application, it is extremely difficult, if not 
a1 impossible. 
2 Q And as an ideal to be sought after, 
aa 23 
wo certainly we should seek it? 
aA A Yes, just as the Judaic-Christian goals of 
25 


the brotherhood of man and responsibility for his 
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fellow man, and very important ideals. 

So there is no quarrel with that statement 
from your point of view as an educator? 

A. Yes, there is only one question I really 
want to raise here because Mr. Neuborne's statement 
on this incident may have been incomplete, but at no 
time did he say that this was a teacher that was 
discussing this issue. 

MR. NEUBORNE: No, the teacher was teaching 
llth grade poetry. 

THE WITNESS: So these questions seem to me 
as if they were related more to the teaching of this 
issue. 

Q We will take that up in a moment. Now, if 
the wearing of the arm band did present a single point 
of view on an important issue, and »2u have informed 
us that you recognize that there was a wide range of 


deeply-held conviction and opinion on this issue, do 


you feel that it is a good educational policy to present 


only one point of view under those circumstances? 

A. Mr. Treinin, I will have to go back to my 
original statements and unequivocal support of the 
right of a teacher to use a symbol within the bounds 


of good taste and to express a personal concern, and 


O 
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your questions now require me to differentiate as 
clearly as I can that right from the involvement of 
the teacher in his or her professional role of 
communicating ideas verbally. 

Q Or symbolically? 

Lh Or the written word. If you are saying to 
me that this particular teacher was teaching a lesson 
in current affairs, you see, and dealing with or try- 
ing to help his students understand the nature of the 
unrest and in the context of American history and 
constitutional things, then I would consider the 
questions that you have asked me germaine and relevant, 


that that teacher as a professional should not teach 


that lesson purely in terms of his own ideology or 


his own point of view because he certainly woulc not 
be either professional or ethical. 

But t, must way with all due respect to you, 
tuat I do ane Doaaider the wearing of the arm band to 
be Synonynous with teaching a lesson. 

Q woe Joctor , ‘would you tell us from an 
educator's point of viewht to the role of an emblem? 
It is an idea; it expresses an idea? 

A It is an expression of identification, or 
it is ar expression of a einai or it is an expression 


> 
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of something that that individual considers 
important to him personally. 

Q So we micht use the old Chinese proverb, 
that one picture is worth a thousand words? 

(Discussion off the record.) 

A I will say that I do not think that in 
this situation that is presented to me, that that is 
an adequate analogy. 

Q As a matter of fact, perhaps the symbol 
is more overpowering than just words? 

A. No, it is quite conceivable - in fact, my 
personal opinion would be that it would take a very 
asivte student to be aware of the significance of that 
symbol . 

Q In other words, are you telling us that the 
symbol had no meaning in the context of moratorium 
days? 

és I would say this to you as a psychologist, 
that it is conceivable to me, and I would hypothesize, 
that the majority of students in that class would 
have no single idea as to the meaning of that symbol. 
For example, it is quite conceivable that many of the 
students could consiwr this a symbol of personal 


mourning; that there is no reason to believe that every 
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student in that class, or even the majority of 
students, would associate the symbol of a black arm 
band with Vietnam protest. 

Q Doctor, are we not forgetting the history 
and background of the organization of the moratoriums? 

A. I must tell you, I teach and you would be 
surprised how students can be oblivious. I teach in 
a college and, believe me, I teach at one of the better 
colleges in this country, City College, City University, 
and you would be surprised at what percentage of my 
students do you think read the New York Times at the 
College of the City of New York? 

Q That is not necessarily the statistic that 
gives us the end-all and be-all of a good student. 

A. You would be surprised at the number of 
my students who are oblivious or unconcenred or 
insensitive to Watergate. I must tell you, and that is 


a shocking thing. 


Q But there are students who aren't, who are 
different? 

A Right. 

Qa So we have to consider them also, don't we? 


They are part of the class? 


A No question about it. 
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Q So to some students it had meaning? 
A Of course. And to some the meaning could 


have been quite different from that which the person 


who wore it -- 


Q Intended? 
A. No, had as his meaning. 
Q So in the context of the teacher in the 


classroom, do we have to consider what the teacher 
intended it to mean or the impact that it might have 
on the sutdent? 

A Mr. Treinin, I believe that that questicn 
has no more direct pertinence to this use of a symbol 


than to any other use. 


Q We will have to let someone else decide 
that. 

A But that is my most honest answer to that 
question. 

Q From the point of view of teaching, when 


you use a symbol or words, does a teacher use it from 
the point of view of what it means to him or the 
possible impact on the mind of the student? 

A I just can't answer tt question with any 


kind of confidence or seriousness ith which you ask it 


because I don't know that anyone can in any way be sure 
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or guarantee how someone else is going to interpret 
it. 

Q But that should be a consideration ever- 
present in the teacher's mind, should it not? 

A, I am not going to say that, sir. I 
really can't say that in all sincerity or honesty, 
a teacher who goes into a classroom with a chain and 
a cross around her neck can in any honesty say that 
she knows how her students are going to interpret 
or respond. The human mind is much too complex. 

Q In other words, we don't know what 
response there would be? 


A Absolutely, or what interpretation or 


how much significance or salience. 


Q But we do know that there will be a 
response? 

A. Not necessarily. 

Q But certainly to many students there would 


be a response. From many students there would be a 


response? 


A One could legitimately hypothesize that x 
percentage of those students probably did not even 


perceive it. 


Q Some might be blind? 
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A No, I am talking about the complexity of 
human perception. 

Q But considering the complexity of human 
perception, it had meaning? 

A. To some it probably did. 

Q It might have different meanings to 


different students? 


A. Quite. 

Q So it did have meaning? 

A Yes, but the nature of the meaning is what 
is -- 

Q But it is something that the teacher should 


have considered when he wore the arm band? 

A That is where I am departing from you. 

I do not believe that that teacher should have given any 
more consideration to the possible variety of meanings 
or interpretation of his wearing of an arm band than 

a teacher who wears an American flag in a lapel, or 

any of the other symbols. 

Q May I have your opinion as to whether or 
not at the very least, the arm band has a role in 
advertising an idea? 

A Oh, I don't think there is any question that 


the use of a symbol is communicating a concern or 
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point of view. 

Q And the use of the symbol is also sought 
to influence others? 

A Not necessarily. 

Q Then the Supreme Court misread the meaning 
of symbols in the Tinker cases, if that is the case? 

A I don't know. May I go back? I think that 
a person who wears a cross on a chain is not 
necessarily seeking to influence -- 

Q But let us talk about this black arm band 
in the context of moratorium day. 

A. May or may not be attempting to influence 
others. I must tell you that one of my deepest 
concerns during that period was the fact that I didn't 
find an adequate way of expressing my deep concern 
to me about this deep problem, moral problem; and 3 a | 
found a way, I would tell you it would not be ina 
way to influence anyone else; it would be in an attempt 
to express my own anguish. 

Q Now, doctor, assume that this man wore the 
arm band on November 12th, and thereafter he received 
a letter from the Board saying, “We consider this to 
be a political act.” 


MR. NEUBORNE: Mr. Treinin, I don't want to 
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2 take up Dr. Clark's time, if you are going to keep 
3 on -- 
4 MR. TREININ: No, I am not. 
5 (Discussion off the record.) 
6 Q The Board said: 
.. "The Board deems your action to be a 
. political act. As such, it is prohibited in 
7 the school. It is, also, deemed unethical 
10 action on the part of a teacher to engage 
ll in such activity. 
12 “you may return to class on Monday, 
13 November 17, 1969 with the understanding that | 
14 you engage in no political activities while 
15 in the school. | 
16 "Of course, the Board recognizes fully | 
7 your absolute right to express outside of the 
1f school any beliefs that you may have." 
19 Thereafter, he returns to school. There 


20 is much publicity in the press, in the media, and on 

21 the occasion of the second moratorium, without any 
discussion with any school administrator, he again 
wears the arm band. Do you think then that it might 


22 
23 
2A have had an impact different than on the first 
25 


occasion? 
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A. Mr. Treinin, I must say to you and to the 
Court that I cannot answer that question objectively. . 

Q Why not, may I ask? 

A Because I would have to answer it in terms wv 
of my own personal set of values and my own personality. 
I will not pretend to you, to Mr. Neuborne, or to the 
Court, that I will be giving an answer to that question 
as a psychologist or in terms of my qualifications. 

Q In other words, it would be a purely 
subjective reply? 

A. It would be a purely subjective reply, 
and I don't know what benefit that would be to you. 

Q I want to express my appreciation for your 
candor. Let us get back to arm bands. 

Incidentally, in the history of our time, 
arm bands have played a significant role. There 
is the Communist arm band that has become well known 
throughout the world. 

A I didn't know that. 

MR, NEUBORNE: What Communist arm band? 
MR. TREININ: The red arm band. 
MR. NEUBORNE: It is a new one on me. 


Q Certainly we are more acquainted with 


Mussolini's black arm band. 
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2 A. I didn't know that either. Didn't the 
3 Gestapo have one? 
4 Q I was comine «« chat next. We are 
5 acquainted with Hitler's swastika and his arm band? 
6 A Yes. 
7 Q Are we acquainted with the regalia and 
6 symbols of the Ku Klux Klan? 
° A That was not arm bands; that was sheets. 
10 Q They have a significance in our history, 


ll don't they? 


A Yes. 
13 Q They have meaning? 
14 A. You left out probably the most common use 
15 of the arm band, personal mourning. 
16 Q Which you told us was used with diminishing 


7 frequency. 

18 A. I think so. I see much less use of it now 
19 than when I was a child. 

20 Q But these are all part of our background, 
21 the use of symbols; and will you éileociare the using 


of this symbol of the arm band and the history of the 


A. In this instance? Unquestionably. 


22 
23 use of these arm bands? 
2A 
25 


MR. NEUBORNE: I didn't get that. 
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2 THE WITNESS: He asked will I dissociate ; 
8 with the use of the arm band in the present case from 

ae * the history and the context of use of arm bands, and 
5 I said yes. 
6 Q Now, of course, since you feel that it is 
y educationally good practice for Mr. James to have worn 
: this arm band -- 
, A. I didn't say that. 
10 Q Do you feel it is good educationai practice? 
ll om My personal opinion is that it is -- 
12 Q No, as an educator? 
13 A As an educator, I don't think it is 
4 relevant, the educational aspects of it. 1 think it 
15 is his right as a citizen of a democracy to express 
16 by any appropriate means, and appropriate means within a 
M7 the bounds of good tas*e or reason, etc., a deeply-held 
18 concern; and I do not believe that educational officials 
19 have every right or responsibility to interfere with 
2 this. 
21 Q Certainly you would not deny then to 
a another teacher the right to wear an arm band represent- 

ae 23 ing any point of view? 
aA A Without question. Now, I would personally : 
25 


be concerned about a teacher coming in with a swastika, 
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I really would. 


Q You anticipated my next question. 


A I really would, and there are certain 


symbols that -- | 


Q And perhaps the Ku Klux Klan regalia? | 
A Without question. 
Q Those also represent points of view to | 


which, unfortunately, people are entitled? 

A But I must say to you, the distinction I 
am making here, I am now talking as a psychologist, 
that an arm band without a symbol is to me - without 
an insignia - is to me quite different from an arm 
band with a clearly inciting, emotionally laden 
implication, such as a swastika. Or I might even adi - 
and, by the way, I make a distinction between the right 
of the teacher and the student - a Confederate fiag 
or something of that sort. 

I don't know whether this supports or does 

not support the case, but to me these are -- 

ra We appreciate your opinions. But certainly 
all of these arm banis or swastika convey an idea? 

a But there are ideas and ideas. 


Q And, in other words, you certainly are 


against the Confederate flag symbol in the schools, say, 
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of a northern city? 

A A teacher who came in to a class with an 
arm band or a swastika or a Conrederate flag, I, 
Kenneth Clark, would personally object to. On the 
other hand, I would understand if the New York Civil 
Liberties Union or the American Ci\ 1 Liberties Union 
took that case; I would disagree with them, I would 
assert my right to disagree with them. I would argue 
as a psychologist that that is quite different from 
wearing a cross or a Star of David or an arm band 
without that kind of inciting insignia. 

Q Are you aware, doctor, that the polls 
indicated that approximately over 70% of the people 
of the United States Supported the President during 
this Vietnam crisis, and can you visualize that perhaps 
to some people, the black arm band can be just as 
incendiary in feeling as the other arm bands are to 
people against whom they have meaning? 

A Yes, and then I would Say, prefacing it 
with this a personal point of view, that the right of 
one person who had a deep moral concern about the 
Vietnam war should in no way be abridged; the right 


of that person to express his point of view by this 


sort of symbol should under no circumstances he abridged 
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because the majority of the people are in support of 


it. 
a Of course not, but the point is -- 
A And it should not be interfered with. 
Q But they might take the same point of view 


towards that black arm band as a black man may take 
to the KKK symbol, or I as a Jew to the swastika? 
A. And I think that is why we have courts, 
and I think one of the very important functions of 
courts in a democracy is to make these distinctions 


and te tend to support them on the basis of reason °F 


other. 
Q And that is why we are here? 
A. Right, and I would tell you - and I have 


never said this to Mr. Neuborne - but if Mr. Neuborne 
had called me and said that this teacher whom he is 
seeking to defend went in with a swastika and asked me 
if I would give a deposition in support of this, I 
would have to say to him in all honesty, no. 

Q Or a Confederate flag? 

A. Yes, and I think I would put the swastika 


way ahead of the Confederate flag because I could 


conceive of the Confederate flag as being almost an 


attemot at misguided humor. I could not conceive of 
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that with a swastika, and no teacher has 2 right to 
inflame. 

Q Is it conceivable in your mind that someone 
who very strongly supported the Executi e Department in 
its conduct of the war might be inflamed by the black 
arm band? 

A, I must tell you, in all honesty, I cannot 
conceive of somebody being inflammed. I can see some- 
body being annoyed. I can see somebody saying, now, 
look, he shouldn't do this; but that to me is quite 
different from falsely shouting "«<ire" in a crowded 
theatre. 

Q The point is: Isn't it a fact that there 
were attacks on many of the demonstrators throughout 
the country? 

A. Sure. 

Q So that people were inflamed by the espousal 
of the idea that the Executive Depart: .t was unlawfully 
and in an unholy manner conducting this war? 

A And this in no way should abridge the 
right of this teacher to express his personal concern 
about a war which he cons‘dered unjust. 


Q That is your opinion? 


A Yhat is my personal opinion. 
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Q Now, you would not deny another teacher 


* the right to express another point of view, of course» 
: not? 

° A. Of course not. 

Qa And in some schools I am told they wore 

4 red, white and blue arm bands, and he could wear -- 

, A In some schools, on bumper stickers ~- and 

: this disturbed me - the American flag was used as a 

10 


symbol of support of the Vietnam war. And I had a 
discussion with my wife driving to and from Hastings 
about why those of us who have deep concerns about 

the Vietnam war would permit people with one point of 
view to appropriate a symbol that should belong to all 
of us; and she said, "Don't you ever put an American 
fleg on your windshield." And I said, "I just don't 
want to give up the American flag to people with an 

18 opposite point of view.” 

19 Q But certainly the teacher would have a 

2 right to wear an opposite -- 

21 A. Tre teacher has the right to wear that 

22 American flag. 

23 Q So that we have this other gentleman 

2 snpconniinn on opposite point of view in the room across 
2 


the corridor. 


21 


25 
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A With his American flag? 
Q No, with another emblem. Now, tell me, 


can't you foresee a school being polarized by 


teachers pairing off in opposite political views? 


A You shouldn't have asked me that question. 
Q Why not? 
A For the last 25 years, that is all I have 


been dealing with, polarized schools. 

Q On racial matters. And is i: good? 

A I don't know. I just think it is 
inevitable in terms of change. 

Q Is it something to be avoided? 

A I say this, that I would fight against any- 
one who believes that the antidote to polarization is 
that one or another party should subordinate an 
expression of a point of view. 

Q In the educational context, would you feel 
that it is a good educational atmosphere if the 
teachers are at each other's throats politically? 

A You mean literally? No, I don't think they 
should be at each other's throats literally. 

MR. NEUBORNE: Do you equate wearing arm 
bands with being at each other's throats? 


THE WITNESS: No. 
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. Q Or tha+ as a result of wearing these arm 
? bands, we have these underlying tensions in our 
4 school? 
, A. Mr. Treinin, I can't deal with the problem 
° of how de you control tensions. Again, this might not 
' be the thing for me to say, but I just do not know that 
7 human beings make any kind of moral or ethical progress 
7 without the courage to deal with ferment and tensions. 
* After you leave, there is a plaque on the 
i wall right outside this conference room, a quotation 
= from Frederick Douglass, in which the theme of this 
S quotation is that you cannot have progress without 
” tension, any more than you can have crops without 
15 plowing the ground. 
16 So I am not going to say that the goal of 
Mw calm and peace should be given priority over man's 
18 endless struggle for decency and justice. 
19 Q Do you advocate tension as a technique for 
2 petter education? 
21 A I don't advocate the injection of tension. 
2 1 merely say to you, as I say in my latest book, that 
23 4t¢ is clear to me that social change, I do not believe 
24 


that we would have moved - and I don't think it is 


25 rapidly at all. I think it was all too slow - toward 
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a rational, even ethical, and I don't think it was 
ethical and rational, resolution of the Vietnam war 
without many American citizens, and in the beginning 
in the minority, assuming the responsibility for 
expressing their point of view in spite of its being 
rejected by others. 

Q So that you would tell us that you are 
against a teacher wearing a swastika, but you are for 
a teacher wearing the black arm band? 

A In this particular instance, I say that 
the teacher did not incite, did not contribute toward 
disruption, was exercising a personal and constitutional 


right. I have no more to say. 


Q To advertise an idea? 

A. To express a concern, to express a point 
of view. 

Q So you are in favor of advertising ideas 


which you find beneficent and are opposed to the 
advertising of ideas -- 
A. I thought you were going to say that, but 
I don't think that is a fair interpretation of my 
point of view. 
MR. NEUBORNE: For most witnesses, I would 


have objected to that question, but I think Dr. Clark 
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can deal with that better than I can. 

THE WITNESS: I don't think that is a fair. 
statement although I can see how someone could state 
it that way. I do not believe that a teacher should 
inflame, incite, should exacerbate important feelings, 
such as the justifiable concern of the Jewish people 
against the barbarity of Nazi Germany. 

I do not believe that a teacher should 
come in to a class with any symbol that would arouse 
in white or black students indications of racial 
ervelty. I do not put the wearing of a black arm band 
in th..e categories, and I certainly do not. If I 
did, I would have wasted a lot of time here. 

Q Tell me, what would be your attitude if 
perhaps a misguided State Department of Education sent 
out a memo that says, “Wear a black arm band on 
Vietnam Day"? 

A I would be opposed to that, just as I would 
be opposed to them saying, "You dare not." 

Q “So far as the student is concerned, the 
effect of that arm band is exactly the same whether 
the teacher wears it voluntarily or whether he wears 


it as a result of a direction from the Education 


Department? 


q) 
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A. No. That is the first question you have 


asked me that I think is beneath you. 


Q You think it isn't the same? 

A I don't think thet is really germaine to 
this. 

Q Why not from the point of view of the 
student? 

A, No, because I don't think that the students 


would have that unless you are saying to me that this 
teacher discussed this. 

Q We will get to that in a moment. So that 
you say that the effect on the student is different, 
depending upon whether the teacher ars it voluntarily 
Or as a result of a command from the Education 
Department? 

MR. NEUBORNE: I think Dr. Clark said it 
had no effect on the students. 

A. I don't know that -- if that teacher used 
that symbol as a basis for further discussions, then 
I would better understand your question. But if this 
teacher just walked into his class with this and then 
proceeded to fulfill his reponsibility to teach those 
children English - and, by the way, if one of the 


students asked a question about this, then I think that 
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the teacher would have a responsibility of answering 
that question, or could say, "See me after class" or 
"See me in my office and I wil discuss it." 

Q Now, it would affect different people dif- 
ferently, would it not, this arm band, regardless of 
how it is worn? 

A. Yes. 

Q And it depends on the social and economic 
background of the students perhaps? 

A. An da the intellectual -- 

Q Or their parents, Or, God forbid, if they 
had a brother who was killed in the war, or if they had 
a friend or a neighbor who was wounded in the war, 
it would affect them ail differently; is that correct? 

A. Yes. 

Q Here we have the teacher coming into the 
classroom. What is his job? It is to educate the 
youngster in the course for which he is hired, is it 
not? 

A, No. 

MR. NEUBORNE: I have heard Pr. Clark speak 
on what the job of a teacher is a number of times, 


and that is about as far from his view as I have ever 


heard. 
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Q His job is to educate the youngster? 
A. That is right, and to me, education -- 
Q Is a broad thing? 
A. Yes. When I was in the 8th grade, there 


was a man named Rupracht, who taught me algebra, 
and he did not only teach me algebra. He taught me 


very many important things. 


Q He was a fine man. 

A That is right. 

Q And it has carried over. 

A, He taught me the importance of precision. 


He taught me how to not resort to alibis, and I learned 
algebra, but I learned a lot of other things. 

Q He was a great example to you. 

A I will not agree then that teachers whom I 
remember as really great teachers - and fortunately, I 
had many of ther - 

Q You were very lucky. 

A - were people who taught me subject matter, 


but taught me many things beyond that. 


Q And you learned to emulate them as well. 
A I did my best to emulate them. 
Q In the classroom context, the student is 


the object of the efforts of the teacher. He has some 
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rights too? 


A, The student? 
Q Yes. 
A Of course. I don't think the teacher 


should humiliate students. 


Qa But, aS a matter of fact, is it unfair 
to say that the students' rights are primary in the 


classroom? 


A. I don't know. The teachers are there in 
order to serve the students. 
I have been arguing with Mr. Shanker about 
this for years. 
Q So we agree that we are trying to serve 
the students, and it is the whole purpose of the 
schools and the system. So that the whole educational 


system is focused on that student. He is there to be 


taught? 
A, Yes. 
Q And what is, in your mind, more important, 


that the teacher express an opinion or that the student 
have the benefit of all points of view on a subject 


that is controversial? 
A I think they are inextricable. 


Q The student also has human rights perhaps? 
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A The student has human rights. 
Q His rights are to be considered here too? 
A Unquestionably. 
Q So that the teacher's rights are to be 


evaluated on a balancing basis with the rights of the 
student? 

A, Yes, but any attempt at abridging or 
constricting the rights of teachers automatically 
constricts the rights of students. 

Q And would you say that if the students get 
only one point of view on a controversial subject, 
their rights are constricted? Forget about this 
arm band situation, just generally. 

A, Any teacher who uses his or her power to 
indoctrinate a student or his students with a 
particular partisan political, social, racial point of 
view, is violating the rights of his students and 
violating his codes. I said that over and over again. 

Q We agree on that. So that when we have 
a matter of controversy, if one side is presented, 
the least we can ask is that the other sides are 
presented also. For instance, if we talk about the 
history of the racial situation in America, certainly 


no teacher who just talked the Plessey case would be 
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doing a fair job. You would want the Brown case 


talked? 
A I would want Dred Scot talked. 
Q And if we were talking about the unfortunate 


Israeli-Arab situation, we would not take only the 
writings of Abba Eban? 

A, No. 

Q And if we were talking about the situation 
in Northern Ireland -- 

MR. NEUBORNE: Mr. Treinin, there is no 
jury here. There is no question that Dr. Clark says 
all points of view should be taught and that a teacher 
should not indoctrinate his class. 

Q It is an axiom, of course, that the average 
youngster, we hope, respects his teacher and tries 
to emulate him, so that the teacher has a profound 
effect on the students? 

A. Sometimes, hopefully. 

Qa And that is the teacher's effort, to have 
an effect on the student? 

A. Certainly, that is what he is being paid 
for. 


Q So what the teacher does is bound to have 


an effect on the minds of the student? 


—— 
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A X would hope so more than generally. 
Q So certainly, if a teacher implants an 


idea in the head of a youngster of -- 

A Mr. Treinin, may I just say this to you, 
that it would be my wish that more teachers would 
communicate to students the importance of concern, 
the importance of some sense of man's responsibility 
for his fellow man, and my problem with the educa- 
tional operation as I observe it is that there isn't 
enough of this, and that may disqualify me as a 
witness or anything else. 

Q This arm band really is an advertisement, 
as we said, for an idea? 

MR. NEUBORNE: You keep saying that. He 
says it is a statement of concern. You say it is an 
advertisement. I ask you to stop trying to put words 
in Dr. Clark's mouth. 

MR. TREININ: I certainly wouldn't attempt 
such a useless task. 

Q Isn't it similar to an advertisement in 


a paper or on a billboard? 


A Not necessarily. 
ie Doesn't it convey this idea? 
A I have to go back to Mr. Neuborne's statement. 
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I interpret the wearing of the arm band in the situa~- 
tion in context that this case presents as an expression 
ef concern, and frankly I do not know and I would not 
presume to guess what the specific ideas of this 
would be. “11 I would hazard as a psychologist 15S that 
he was concerned. 

Q The influei.ce of a teacher, of course, is 


not a measurable product? 


A. No. 

Q Something we would not know for years 
perhaps? 

A I agree, except in terms of academic 
achievement. 

Q But an idea implanted, it cannot be 


measured, it cannot be pointed out? 

A. Unfortunately, it is difficult. 

Q Now, these students were being taught English 
poetry. They had no opportunity to inquire or dispute 
the message of the arm band. Do you consider that 
good educational practice under those circumstances? 

A. I would respond to that question by saying 
that if a student raised a question about that, it is 


my personal judgment that it would not be good 


educational practice for the teacher to ignore the 
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question, that the teacher would have the responsi- 
bility of dealing with a serious question raised by 
any of his students on any matter. 

Now, it is up to the judgment of the 
teacher as to how ne would deal with that question, 
whether he would deal with it in class or whether he 


would deal with it after class, or would refer the 


student to 
0 But you feel it should have been dealt with? 
A If a student raised the question for the 

teacher, yes. 
Q They were being taught English poetry. 

Would it be proper for a student to ask a question about 


an arm band in an English poetry class? 


A I can conceive of that. 

Q In othe words, he would be questioning the 
teacher? 

A. He would be asking the teacher what would 


seem to me to be the kind vf question that one human 
being, who is curious, might ask of another human 
being. 

Q But here we have students who want the good 
will of the teacher. 


A. I don't see that that is relevant. 
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i! ia ether words, the teacher would be put 


on the spot, wouldn't he’ 


A. Not necessarily. 
Q You con't know how the teacher might react? 
A I wish I had thoucht about wearing an arm 


band, and if my students had asked me about it, I 
would have told then. 

Q In the context of a poetry class, you would 
expect that a teacl:er would at least expiain his 
position on the wearing of the arm band when there is 
no discussion or exchange of ideas in your class about 
the arm band? 

A That to me is a rather abstract question, 
and I will have to answer it abstractly. I could 
conceive of a teacher teaching poetry, and if there is 
a relevant passage in a poem or something about that 
poem which that teacher would consider -- let me 
answer it in terms of myself. 

As a teacher, I would seek to relate some- 
thing which I am teaching to somethina which I a.: 
feeling, and I would consider that a very legitimate 
role of a teacher. 


Q And you would explain it to the youngster? 


A I certainly would. 
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You would? 


Surely, and I would also entertain from my — 


students, as I do all the time, differences of opinion. 


Q 


So that there would be an opportunity for 


the teacher to explain to his students his opinion? 


A. 
Q 


A 


Q 


Of course. 
And others may disagree? 
Absolutely. 


And others may have a third or fourth 


opinion, and all opinions may be valid, and he has a 


right to his opinion? 


A 


And that is the joy of teaching, if you have 


good students that make you see this. 


Q 
A. 


Q 


A 


Q 


And that is true education at its best? 
Yes. 

And that is good education policy? 

I would say without question. 


Do you object to anything in the New York 


State Syllabus on the teaching of controversial 


subjects that says that all opinions should be taught? 


A 


I did see that provision. I think that that 


is fine verbally, but I think extremely difficult, nd 


it is just as well that the question is not ever 


raised because no one would really be able to say 
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that he presents; unless he is not really worthy of 
teaching, every teacher knows that there are so many 
things that are unanswered. 

Q Of course. So we should do the best we 
can under the circumstances? 

A That is right. 

Q In your opinion, the presence of this arm 
band in the poetry class, would it possibly cause 
the students' minds to wander during the class, 
thinking what it is all about, that they might give it 
some attention? It is unusual. 

A. I could conceive of some students looking 
and seeing the arm band and wondering what it meant, 


but students' minds wander in class. 


Q We shouldn't do anything to increase the 
wandering? 
A Not necessarily. I am saying that I think 


that one of the freedoms that students should have is 


the freedom to have his mind wander. 


Q Within the confines of the curriculum 
perhaps? 
A That is one thing you can't determine. 


I don't remember ever being in a class where my mind 


didn't wander. 
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Q Do you feel that any teacher should make 


any attempt to indoctrinate in any matter whatsoever? 

A. No, I am against indoctrination as defined 
in terms of coercion, the arbitrary use of power and 
status to:block the ability of an individual to try 
to think for himself; and you will notice in those 
reprints I gave you, that that point is made 
repetitiously. 

Qa In some of your writings, you advocate 
the use of students seeking prizes, of winning, of 
raising their sights by the use of the techniques. 
Doesn't that involve that the student not question 
the teacher? 

A Oh, no, I am unalterably opposed to any 
form of education in which students are required not 
to question. In fact, to me, the best form of 
education is where students are encouraged to think 
and to question, and the only way you can do that is 
to have teachers who have the courage to think and to 
question in order to stimulate students to think and 
to question and to dissent, if necessary. 

Q Therefore, a teacher wearing the arm band 
and not discussing it is not falling within that 


philosophy? 
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A. You are really trying to put me in a trap, 
because on the one hand, you talk about the indoctrina- 
tion, which to me is verbal and concrete, etc., and 
on the other hand, you are now telling me that the 
teacher did something wrong in not discussing this 
symbol of his concern; and I don't think we can have 
it both ways. 

If that teacher discussed it, it would 
seem to me that that teacher would have the responsi- 
bility to discuss it within the context of educationally 
and civil liberties sound procedure. If the teacher 
did not discuss it, I do not think we can impose 
upon him that he should have. We are saying that 1: 
should not ever have worn it. I say he had a right tq 
wear it. 

Q And your whole testimony is based on that 


premise, that he had a right to wear it? 


A. Absolutely, and for the reasons I 
stated. 
Q But it is based on that, it is built on 


that foundation? 
A And that in wearing it, there is no 


indication whatsoever, and nothing I know as a 


psychologist or as a person, which would say that the 
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very fact of wearing it would be an incitement to 
disruption or a situation inimical to the educational 
process of any class. 

Q And of course your testimony would be 
contrary if it were a swastika? 

A. My testimony would be contrary if it were 
a swastika, yes. 

Q So that in essence -- 

A. To me a swastika is not just an expression 
of concern. It is an expression of identification 
with something which is generally agreed to be 
barbaric. 

Q But to a man wearing the black arm band, 
he was concerned with what he considered to be 
barbaric, too? 

A. Mr. Treinin, I must tell you personally, 
professionally, in my writings, in my lectures, and 


my students will tell you, that if there is anything I 


indoctrinate them with, it is the responsibility of 


the human intellect to differentiate between the 
humane and the barbaric, and you will see that in this 
reprint I gave you, I said that the worst danger 
facing contemporary man is to say and act upon the 


belief that there can be such a thing as dispassionate 
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intelligence, that a functional intelligence is to 
help man to differentiate between a Hitler and a 
Ghandi. 

Q But whether it is fortunate or unfortunate, 
a majority of the people in this country at that time 
felt that our presence in Vietnam was saving those 
people from a greater barbarism? 

A And I think that was unfortunate, and I 
identified myself with those people who believed that 
was unfortunate; and if that rules me out as an 
objective witness, so be it. 

Q Essentially, it is because you are so 
deeply against the conduct of the war in the manner in 
which it was conducted -- 

A. I am deeply against what seems to me to be 
man's use of power to oppress or destroy his fellow 
man, and I am identified with my fellow human beings 
who assume whatever risks are necessary to cry out 
against this, and I will not hide this. I will not 
pretend otherwise. If my status as a professor or 
a regent or anything is dependent upon my obscuring 
this, so be it. 

Q But ultimately, from many of our points of 


view, a great number of people, a great majority of 
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people, felt that we were serving the Vietnamese 
people? 

A I am a father, and when my children were 
teenagers, they used to come to me, and ask my wife 
and me to do this, that, and the other thing. And we 
said: No, we don't think so. And they used to say: 
But all the other parents are letting their children 
do this. And we said: You know, we are not the 
parents of all the other children; we happen, 
unfortunately from your point of view maybe, to be 
your parents. 

What I was trying to get over to my 
children then was that we would not and could not 
run our household on the basis of referendum; that 
we were to run it on the basis of certain values 
which we thought were important. 

Fortunately, as they grew up, they came 
around and said "thanks." 

Q And, on the other hand, in a democracy, 
we have got to consider those whose opinions we do 
not respect or like? 

A. Absolutely, and the right to dissent. 

Q That is essential? 


A Yes. 
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Qa And in the final analysis, what you are 
saying is that you are in favor of the expression of 
the black arm band, so you feel that that is 
permissible, and you are strongly -- 


A. No, no, you have no right to say that. 


What I am saying is, I was responding to the question 
stated by Mr. Neuborne in direct, when he saic, 
and he gave me the set of circumstances - and you did 
not object to them - and he asked me in my opinion, 
would this be disruptive, would this in ary way 
interfere, and I said no. 

Q But you tell us that you certainly agreed 
with the point of view of the plaintiff? 

A Absolutely, and I must say to you, I don't 
know this to be a fact, b I believe that even if I 
did not agree, I would have to answer and would have 
answered his question in the same way. It happens that 
I agree, and I did not want to attempt to hide that. 

Q And we disagree with another emblem; 
therefore, we are against it? 

A No, no -- 

MR. NEUBORNE: I object most strenuously 


to this attempting to characterize Dr. Clark's 


testimony. 
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TEF ""ITNESS: I say this, that any 
school admini.** ator who would say that a Jewish 
teacher coming in with a Star of David on a chain 
is wrong, I would say that is absolutely untrue; 
that you could not, and nothing that I know of in 
the literature or in my observation would say that. 

MR. TREININ: Thank you very much. 
REDIRECT-EXAMINATION 
BY MR. NEUBORNE: 

Q Dr. Clark, in a prior phase of this case, 
the Second Circuit wrote an opinion in which thev 
laid out g ound rules to decide whether Mr. James 
wearing the arm band was.or was not constitutionally 
protected, and I am going to read to you one sentence 
from that, and I will ask you on the basis of all 
Mr. Treinin's cross-examination and your professional 
credentials, and on the professional qualifications -- 

A. And on my values. 

Q Every man has values -- whether or not 
you believe that the wearing of the arm band violates 
this particular sentence: 

“Any limitation on the exercise of 


constitutional rights can be justified only by 


a conclusion based upon reasonable inferences 


ou 
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flowing from concrete facts and not 
abstractions that the interests of 
discipline or sound education are 
materially and substantially jeopardized." 
Did Mr. James' wearing of the arm band 
materially or substantially jeopardize the interests 
of sound education? 
A. In my opinion, no, sir. 
MR. NEUBORNE: Thank you. 
(Discussion off the record.) 


(Adjournment at 5:30 p.m.) 
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CERTIFICATE 
STATE OF NEW YORK ) 
) ss. 

COUNTY OF NEW YORK) 

I, Florence E. Parrella, a Certified 
Shorthand Reporter and Notary Public of the State 
of New York, do hereby certify: 

That KENNETH B. CLARK, the witness 
whose deposition is hereinbefore set forth, was 
duly sworn by me and that such deposition is a 
true record of the testimony given by such witness. 

I further certify that 1 am not related 
to any of the parties to this action by blood or 
marriage, and that I am in no way interested in the 
outcc” of this matter. 

IN WITNESS WHEREOF I have hereunto set my 
hand this 2nd day of vuly 1974. 
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OBJECTIONS TO DEPOSITION OF KENNETH B. CLARK. 


JAMES v. BOARD OF EDUCATION, et al - Civil 71-164 


Pursuant to permission granted by the Court, I would like 
to make the following objections, relative to the testimony of 
Dr. Kenneth B. Clark, given at the examination before trial, held 


on June 28, 1974. 


Page 8. 1 would like to object to the question on line 11, on 
the grounds that it omits any reference to the political signifi- 
cance of the armband, as admitted by plaintiff. It leaves out 

the distinction between the situations on the second Moratorium 

Da nd the first Moratorium Day, and the effects of the publicity 
of the events of the first Moratorium Day, and the resolution 


passed by the Addison Teachers Association. 


Page 10. I object to the answer on Line 25 on the grounds that 


it is not responsive. Shien 


Page 13. I object tc that portion of the answer commencing on 
line 18 on the grounds that it gives the point of view of the 


witness, a psychologist, and not the point co. view of the student. 


Page 22. I object to the answer commencin: on line 22, on the 


grounds that it is not responsive. 
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OBJECTIONS TO DEPOSITION OF KENNETH B. CLARK 


Page 30. I object to the questions of Mr. Neuborne, commencing 
on line 10 and extending to line 17, » the grounds that the 
questions were improper, and ask that the answers given to the 


qusations be stricken, 


I call Your Honor's attention to the responses of the wit- 
ness on page 70, line 15, to the effect that his entire testimony 
is based on the premise that the plaintiff had a right to wear the 
armband; and also the response of the witnees on page 72, Line 9, 
in which he admits that he is not an objective witness, and ask 


that for these reasons the Court disregard his entire testimony. 


At this time, I respectfully ask the Court's permission to 
admit in evidence aefenda:.ts' exhibits 3, 4, and 8, which I inad- 
vertently failed to offer in evidence during the trial. 


Respectfully submitted, 


HARRY TREININ 


317a 


TRANSCRIPT. 


| 


| UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


[Ht Hee eH HH HHH HH HHH HH HH HH HR 


|| CHARLES JAMES, 
} Plaintiff, 

| CIVIL ACTION 
{| -V- NO. 1971-164 


|| THE BOARD OF EDUCATION OF CENTRAL DISTRICT 

| NO, 2 OF THE TOWNS OF ADDISON, CAMERON, 

|| RATHBONE, TUSCARORA, WOODHULL, THURSTON, 

| ERWIN, LINDLEY and CANISTEO, STEUBEN COUNTY, 
|| NEW YORK; EDWARD J, BROWN, DISTRICT PRINCIPAL 
| CENTRAL DISTRICT NO. 13; CARL PILLARD, 

|| PRINCTPAL ADDISON HIGH SCHOOL; and ROBERT 
|ANDREWS, PRESIDENT OF THE BOARD OF TRUSTEES 

| OF CENTRAL DISTRICT NO, 1, 


Defendants, 


1 -and- 

| 

ne JAMES, 

i| 

Plaintiff, 


CIVIL ACTION 
si NO, 1974-175 


ae J. BROWN, et al. 


| 


| Defendants. 


i Hee HHH HHH RH ® 


Proceedings held before the Hon. John T. 


Curtin, United States District Judge, in Part II, United States 

Court House, Buffalo, New York, commencing on July 9, 1974. 

‘ea nai oaieis BURT NEUBORNE, Esq., Attorney for the 
Plaintiff. 


HARRY TREININ, Esq., and HENRY HILLE, Esq. 
Attorneys for Defendants. 


318a 


INDEX OF WITNESSES 
PLAINTIFF: 


Charles G. James, Jr. 
| Carol Witchey 


Mary Dee 


| DEFENDANTS: 


Edward J. Brown 
Anthony E. Terino 


|| Thomas D. Sheldon 


| 
| 
| 


| 319a-34la 3 
| 


| INDEX OF EXHIBITS 
, i PLAINTIFF EXHIBIT IDEN. EVID. 
ine 
2 | 1 - Salary Agreement of Addison 38 39 
3 || 2. - Copy of Letter Dated 11-15-69 38 56 | 
4 | 3 - Copy of Board of Education Minutes 12-17-69 38 66 
5 | 4 - Group of Letters re Applications for Employment 38 68 
6 } 5 - Letter Dated 1-13-70 64 65 | 
- 6 - Statement of Earnings 70 72 | 
a 7 - Statement of Mary Dee and others 150 152 | 
9 } 8 - Deposition of Pillard 200 
- | 9 - Copy of Nyquist Cpinion 236 
+ if - Copy of Statements of Edward J. Brown 240 241 | 
- 12 - Letter from C. E. Davis to Charles James 430 | 
i ‘. |12 - Copy of Letter to Judge Friendly from Dr. Jehu 433 | 
i4 ahiis EXHIBIT 


15 I, - Deposition of Charles James 100 117 
16 \2 - Resolution dated November 18, 1969 134 214 | 
i | 

si jan - Letter to Robert Andrews dated Nov. 20, 1969 134 214 

18 | - Letter dated November 3, 1969 145 

19 la - Code of Ethics for Teachers 169 | 
20 Is - Reply of Petitioner 171 177 | 
21 le - Affidavit dated September, 1971 171 | 
22 ly - Folder of Material of Edward J. Brown 206 | 
23 1/8 =- W-2 Copies 229 | 
i 24 | 9 Copy of Policy Statement 289 311 | 
a 
| 


bh 


1 MR, NEUBORNE: 


MR, TREININ: 


|THE COURT: 


MR. NEUBORNE: 


|| THE COURT: 


MR. TREININ: 


THE COURT: 


MR. NEUBORNE: 


THE COURT: 


MR. NEUBORNE: 


| THE COURT: 
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decide how we will take up the motion. 
Fine, thank you, sir. 
It happens to be a fortuitous 
circumstance. | 
All right. We will then defer until 


we hear from you further on that. Mr. 


Hille, you may stay if you desire. You 
are not required to. We now call for 
trial the case of James against Board of 
Education, Civil 1971-164. 
Ready for the plaintiff, your Honor. | 
Mr. Treinin, you are ready? 
Yes. 
Mr. Neuborne. 

Your Honor, does the Court wish an | 
opening statement or would it simply -- | 
I do not think that is necessary, 

Mr. Neuborne, to have an opening statement 
May I have just two minutes to set 

up my papers? 
Mr. Neuborne, I said it is not | 


necessary to make an opening statement 


but it does seem to me in this case we 


have had many affidavits. We have th 


affidavits on the motion for summary 
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judgment. There are many facts here 
which are uncontested. They are admitted 
in the pleadings, some «hich are not, 


but many which are, so it seems to me that 


how ever you want to proceed, it is up to | 


you. 

Weil, I think maybe the best way to 
do it, if the Court agrees, is put Mr. 
James on and take him through a quick 
narrative of what I consider to be relativ 
uncontested facts. That will put the 
matter on the record and we can proceed 
from there. 

I think that is the best way. 

At this point, the plaintiff calls 


as his first witness Mr. Charles James. 


CHAaRiBgRe Gd. CARES; TR. (Re D. 1, Pins city, 


New York), the plaintiff herein, having first duly affirmed to 


tell the truth, was examined and testified as follows: 


DIRECT EXAMINATION BY MR. NEUBORNE: 


Q 


Mr. James, can wé have your name and your address for the 


record, piease, 
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i 
A. Charles G. James, Jr., R. D. 1, Pine City, New York. 
Q. And are you currently employed? 
! i No. 
| | 
| Q. May we have your educational background, the schools you | 


have attended and the degrees you have obtained. 


| MR, TREININ: Mr. Neuborne, I am very sorry, but | 
} I don't hear you. 

| MR. NEUBORNE: I am sorry. * will move to the back 
} of the table. 

| THE COURT: No. That microphone we do not have 
hooked up. You can stay there, Mr. 


Neuborne. Just k-ep your voice up. 


| BY MR. NEUBORNE: 


Q. I will stay right here. May we have your educational | 


background, schools attended and the degrees that you 


| have attained? 
A. Well, my initial college experience was in Cornell 


immediately after high school which was really of no 


great importance. I was relieved from my responsibilities, 


there as a student. | 


Q. You didn't do very well academically? 
y No. 
1a. Is that the school of horticulture and landscape design? 
| A. That's right. After my return from the military service 


and my decision to go in the ministry, why, I returned to 
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college and began my work at Mansfield State and finished 
my BS at Temple University in Philadelphia anda -- 
What degree did you receive from Temple? 
A BS in education. 


And do you recall what year that was? 


'60 or ‘61. I am not sure which. Then from there I went 


to Colgate Rochester Divinity School in Rochester. 


During that same period of time I was, of course, taking 
care of my church responsibilities. | 
When you say taking care of your church responsibilities, 
what do you mean by that? 

I was e Methodist minister simultaneous with my educational 
work. 

And after Colgate Rochester Divinity, - by the way, did 
you receive a degree from Colgate Rochester? 

No. 

After Colgate Rochester Divinity School, what other 
schools did you attend? 

The State University College at Oneonta and Elmira | 
College. | 
What did you study at the State University of Oneonta? 
English. 

And what did you stu.y at Elmira College? 


English. 


And did you receive a degree at Elmira College? 


or 


A. 


346a 


Yes, a Masters in Education. 

Now, you mentioned that you are a Methodist minister and 
studied for the ministry at some time. I would like to 
just briefly take you through your religious background. 
After you graduated, after you left Cornell, did you 
enter military service, I think you testified? 

Right. 

And when was that, what year was that? 

1950. 

And did you volunteer for service as a chaplain's 
assistant in Korea? 

That's correct. 

And was that volunteer, - was your offer to volunteer 
accepted 

No. 

And what did you serve your military career as? 

A teletype mechanic. 

Now, after you left the service and you began studying 
at Colgate Rochester Divinity School, where did you have 
ministries? 

In what was at that time called the Genesee Conference 
of the Methodist Church. 

And what were your responsibilities in connection with 


that? 


To carry on service to the parishoners to meet their 
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personal needs. 
Did you function as a pastor during that period? 


All of those things including marrying and burying. 


You married people and officiated at ‘igious ceremonies? 


Yes. 

During what years did you serve as a Methodist minister? 
From 1955 to 1963. 

And during that period were you a member of any of the 
commissions of the Methodist Church? 

The World Peace Commission. 

Did there come a time, Mr. James, when your affiliation 
with the Methodist ministry ceased? 

Yes, in 1963. 

And what was your religious affiliation at that time, 

in '63? Did you consider yourself a Methodist at that 
point? 

I considered myself troubled. 

And when did you begin your affiliation with the Quakers? 
Well, we had some contact with the Quakers when I was at 
Temple, Philadelphia Quakers, and New Jersey Quakers. 
Did you conduct joint religious activities? 

During summers we did cooperative ecumenical services 

so that when I left my teaching at Banbridge and went to 


New York City, we immediately affiliated with the Friends 


in Flushing. 
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And did you attend the Friends meetings regularly in 
Flushing? 

Regularly. 

And what year was that? 

1967. 

And when I say regularly, you attended virtually every 
Sunday ? 

Right. 

Were you a member of the Flushing meeting? 

Never. 

Can you explain for the Court the difference between eo 
a member of the meeting and attending services? 

Well, in most Friends meetings there are more attenders 
than there are members. At least in the ones I have been 
acquainted with. Flushing particularly founded in 1694 
is a very, ~- kind of a weighty meeting, as they call it, 
which is a term used by Quakers meaning the kind of 
prestigious, respected meeting, and it wasn't the kind of | 
place I would even thought about asking for membership 


until I had been there many years. In fact, I just met 


a lady recently who attended twenty years and still, much | 


to my surprise, had not ever applied for membership. 


‘And when did you attend the Flushing meetings, during 


what years? I think you said you started in '67. When | 


gid you stop? 
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In '69 when we came upstate. 

And when you came upstate did wo attend the Elmira 
meetings? 

After we found it, yes. 

How long did it take you to find it? 

I don't know. We had kind of a struggle for a couple 
of months finding where they were located. They weren't 
even listed in the telephone book. 

When you finally found them did you continue to attend 
the Friends meeting on a regular basis? 

We became quite enmeshed, yes. 

And have you subsequently become a member of the Elmira 
meeting? 

Yes. 

You became a member after the incident that is at issue 
today ? 

Right. 

But prior to your dismissal in 1969, had you been 
attending the Elmira meeting regularly? 

Yes. 

Ana you are currently still a member of that meeting? 


Yes. 


Very briefly now if we can get your employment background,| 


Mr. James, during your attendance at Colgate Rochester 


Divinity School I take it that you were employed as 4 


in 
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Methodist minister? 

That's correct. 

And you received a salary? 

Right. 

What years did you serve as a Methodist minister? 
Started in June of 1955 and ended the last day of 
August of 1963. 

And where was your next employment? 

Banbridge Guilford Central School. 

And what did you do at Banbridge Guilford Central School? 
Taught English. 

And what year, do you remember? How old were your 
students? 

My first year I taught ninth grade only. My second year 
ninth and tenth and then thereafter the higher grades. 
And how long did you remain at Banbridge? 

Four years, 

And why @did you leave Banbridge? 

well, my wife and I wanted to see the city. 

Did you leave of your own accord? 

Yes. 

Were you on good relations with the school board? Cold 
you ha’ 3 stayed if you wished? 


Surely. 


And where was your next job? 


3 
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] 
7 1a. Artruro Tosconini Junior High in the Bronx. 
2 Ie Is that a junior high school in South Bronx? | 
alla. Yes, Teller Avenue. 
| 
4 iQ, What is the predominant composition of the student body 
5 at Tosconini? 
6 |! a. Forty-five per cent black and fifty per cent Puerto Rican 
7 and five per cent miscellaneous, I guess. 
8 | Q- And how long did you teach at Tosconini? 
9 ll A. Two years. 
Ww | Q What @id you teach there? 
ll a. English. 
12 | Q. And was there any special aspect to your teaching? 
i 13 I A. Well, some of my classes were non-English speaking students. 
14 lo Did you have satisfactory evaluations while in the New 
15 | York City public schools? 
16 | Yes. 
17 a. And when did you leave the New York City public school 
18 | system? 
| 
19 || A- At the end of the 1968-'69 year. 
ws And why did you leave? 
21 iA. Well, we had been very much embroiled in the teacher 
22 | strike that took place in the city and I had been a non- 
2 | striking teacher and we had effected a continuous teaching 
% 2A | system during the strike in my school and kept the school 
25 


open and maintained education an¢ it was well known among 


't 


3 my children in the system. 

4'/Q And were you fired? 

a) a 

6 | Q. Could you have stayed if you wished? 

7 || A Yes. 

8 || Q. And in 1969 you were hired to teach English at Addison 
9 | is that correct? 

» | A. Correct. 

ll | @ And do you recall what month you were hired in’ 

12 || A. What month I was hired? 

13 * Yes. 

14 la. I came upstate in May, I think. 

15 | Did you sign a salary agreement with Addison? 

16 | A. Yes, 

17 le I show you a@ document dated June 2, 2969 and ask you if 
18 this is the salary agreement you signed? 

1g A. That is it, 

m | THE COURT: Mr. Neuborne, when any document which 
21 is going to be referred to, please have 
22 them marked, 

23 | MR. NEUBORNE: For identification? 

a4 | HE COURT: Yes. Will you do that, please? 

2 | MR, NEUBORNE: Yes. Will you mark this for 
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the strong members of the union that I hadi functioned in 


this way and a lot of pressure was brought to bear on 


36 | 
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THE COURT: 


| Mii, NEUBORNE: 


|| THE COURT: 


MR. NEUBORNE: 


|| THE COURT: 
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identification, please. 
Plaintiff's Exhibit Number 1. Do 


you have some other documents which are 


going to be used during the course of 
sckaiuntines 

Yes, there is. Shall I have them 
marked now? 


Why not have Mr. Walsh mark them 


all now. Mr. Treinin is probably familiar 

with all of them but so that we can 

continue as expeditiously as possible -- 
Yes, Sir. It will take a time to 

do that. | 
Do that and I will step off for a | 

minute and when you are finished, Mr. 


Walsh, let me know. 


(Recess taken at 10:48 a.m.) 
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After recess, 11:05 a.m, 


As before noted. 
(Plaintiffs Exhibits Numbered 1, 2, 
3, 4, respectively, marked for identifi- 


cation, ) 


G. JAMES, JR,, the plaintiff herein, 


|| having previously duly affirmed, resumed the witness stand and 


| 
| 


THE COURT: 
MR, NEUBORNE: 
THE COURT: 


|| MR, NEUBORNE: 


} 
| THE COURT: 


MR. TREININ: 


|| testified further as follows: 


DIRECT EXAMINATION BY MR, NEUBORNE: (Resumed) 


All right, Mr. Neuborne. 

Can we have where we were at? 

I think we just had -- 

I am just going to show this to 
Mr. Treinin, 

Yes. 

Plaintiff's Exhibit 1, the plaintirfr 
offers the salary agreement between 
Mr. James and the Addison Central School 
&s Plaintiff's Exhibit 1. 

Be sure to keep your voice up, Mr. 
Neuborne. Any objection? 


None whatsoever. 
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ky COURT: It may be admitted in evidence. 
| 


|| BY MR, NEUBORNE: 
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(Plaintiff's Exhibit Number 1 


received in evidence. ) 


Mr. James, what grade were you hired to teach at Addison? 
Eleventh grade. | 
And how old were your students? 

About sixteen and seventeen. 

And how many clasees were you hired to teach? What was 
your school day to be like? 

Five teaching classes, class load of five classes. 

And was that the normal class load for a teacher at 
Addison? 

Yes, 

And you began to teach at Addison in September of 1969, 


is that correct? 


That's right. 


Now, prior to November 14, 1969 had you received any 
criticism concerning your teaching ability from any person? 
No. 


Had you received any complaint from any student, faculty 


member or member of the administration? 


No. 


| 
| 
| 
| 


tr 


s B 


g 


| 356a 

| Q Concerning your teaching? 

|| A. No. 

| Q. And on November 14, 1969, Mr. James, you wore a black 


armband to school, did you not? 


A. That is correct. 

|. Could you describe for the Court how you were dressed 
that day? 

| A. Dressed like I normally dress. 

11 Q. Well, howvwas that? 

| A. Slacks, sport coat, shirt and tie. 

l@. And where was the armband? 

4 It was on my coat. 

|e When you say "coat" you mean your sport coat? 

la. I don't know. I am confused about that. I almost think 

| 


I had an armband on my topcoat that day too, but I am 


not sure. 
| ase COURT: After you took the topcoat off and 
| you were in the classroom -- 
| THE WITNESS: Jt was on my sport coat. 
| THE COURT: Was it on your left or right arm? 
|| THE WITNESS: left arm, 


| 
| 
| BY MR. NEUBORNE: 


| Q. And was there any writing or any other adornment on the 


I armband? 


A. No. 
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Q. I take it it was just pinned to your sleeve? 
A. Right. 


! Q. 
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| THE COURT: Can you recall now how wide it was? 


You are indicating about two and a half, 


two inches, all right. 


| BY MR. NEUBORNE: 


Mr. James, how did you come to be in possession of this 
armband? | 
Well, our Quaker meeting, Friends Meeting, had been trying| 
to organize themselves into some sort of an effective | 
body regarding; statements on the war and so we had had 
a kind of almost like a work kind of brainstorming 


session or something, I guess, in which we got together 


and talked about things that we wanted to do, but also 
had some actual projects and one of those projects was to 
make these armbands that could be distributed among 
members of the meeting. 

Were the armbands made at the Quaker meeting house? 
That's right. 

And who made them? 

I really don't remember, 

Did you participate in making them? 

I don't think that I tcre the cloth up, no. 


Was it, - did the members participate in any prayer or 


meditation while the armbands were being made? 


to 
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Not at the time of the armbands. We always gather in 
Silence at the beginning of most every activity and that 
silence is a combination of waiting and listening and 

pi ying. 

And were the armbands handed out to members of the pare a 
The fact the armbands had been discussed and the use of 
it had been discussed, and there were informal remarks 
like "Who wants one", and they were put on a particular 
table where people who wanted them could pick them up. 
Did any student complain to you about the armband on | 
November 14th? 

No. 

Did any faculty member complain to you abcut the avmanas 
No. 

Did you observe any breach of discipline or other break 

in the normal school routine that day? 


No. 


Did you discuss the armband witn your stucents in class 
at all? | 
No. 

Did you deviate from your normal teaching routine in any 
way on November 14, 1969? 


No. 


What classes, if any, did you teacn while wesring the 


armband on November 14, 1969? Maybe I will do it this 
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way, what time did you arrive at school that day? 


8:00 o'clock. ° 


And at 8:00 o'clock what is your responsbility? 

No official responsibility that early. I just go to my 
room. 

And is that your homeroom? 

Right. 


And what time does your homeroom begin? 


About 8:30. | 
And did homeroom begin at the usual time on November 14th? 
Right. 
And did you conduct whatever responsbilities and obliga- | 
tions you had as a homeroom teacher on November 14th? 
Yes. 

You were wearing the armband while you were doing that? 
That's right. 


| 
| 
| 
How long did the homeroom last? 
About fifteen minutes. | 


Were there any incidents in the homeroom, any disciplinary 


problems, anything that would deviate from a normal | 
homeroom day? 

No. 

And where did you go at the close of your homeroom? 


| 
I stayed in my room. My students came to me, | 


What was your responsibility in the period immediately 
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Succeeding homeroom? 

My first period is free.that year, so I remained in my 
room and, you know, worked on lesson plans and so forth. 
How long did your free period last? 

About forty-two minutes, forty-three minutes, something 
like that. 

And during your free period which I take it lasted what, 
from about 8:45 to 9:30, would that be a fair estimate? 
Yes, that's about rigit. 
During that time, did you speak with any student? 

No. 

Did you see any student, did any student come in to see | 
you? 
No. 
What was your second period of that day? | 
It was an English class. 

And was it English for juniors in high school, is that 


correct? 


Right, eleventh grade, non-Regents. They have a division 
between those considered Regents students and those who 


are considered what they call. local students. 


And your second period, what was your teaching plan for 


that day? 


Poetry. | 
Poetry, and did you commence teaching your class? 
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Yes. 

Did you observe any behavior or other incidents in the 
classroom that would be different from a normal day? 
No. 

Were you successful, in your opinion, carrying out your 
teaching plans for the day? 

As far as I got. 

Were the students participating in the class? 


Yes. 


And I take it there came a time during that second period 


when your teaching was interrupted? 

That's right. 

Could you describe the interruption for us? 

The telephone rang and I answered it and the building 
principal, Mr. Pillard -- 

What did Mr. Pillard say to you? 

Requested that I come to his office. 

Now, Mr. James, why did you wear the armband that day? 
Well, I have been trying for a long time to somehow be 
able to make a statement to imply that the war was kind 


of a madness and man had no right to do this to himself 


and the meeting helped gel a method mr me, provided me an 


opportunity to make a straighforward simple statement 


through the armband, 


Did the, - did you intend by wearing that armband to 
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persuade any person to think as you did? 


TREININ: I object to what he intended, your 


Honor. 


COURT: I will overrule the objection, Mr. 


Treinin, and I will consider your motion 
to strike when you make the motion. Go 


id. 


NEUBORNE : Mr. Reporter, would you read that 


question back? 

(Pending question read as follows: 
"Q. Did the, - did you intend by wearing 
that armband to persuade any person to 


tnink as you did?") 


|THE WITNESS: No. 


|BY MR, NEUBORNE: 


Was it your intention to intimidate your students by 
wearing that armband? | 
A. Absolutely not. | 
Q. Did you want to proselytize them or harangue them to your | 
vi 4? 
|A. No, sir. | 
me. TREININ: Of course, my objection is continuing, 
| THE COURT: Of course, these are leading questiong. 


| 


| 
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I think it would be more helpful if the | 
facts were brought out through the testimo 
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| | of the witness. 
2 || BY MR, NEUBORNE: 
sie Yes, sir. I will refrain from leading. What did you 
4 anticipate the impact of your armband would be on your 

| 
5 students? | 
6 | A. I didn't anticipate to have any impact whatsoever. I 

| 
7 am sure I harbored the hope that some student might | 
8 see the aimband and think that there were those who 
) ! thought that killing was wrong and I anticipated I 
10 || might get some frowns from some of my fellow teachers. | 
ll |} Q Did your wearing of the armband on November 14th have | 
12 } any effect on your students which you were able to | 
13 perceive? | 
4 | A. No. | 
5 || Q Let's go back to the telephone call that interrupted 
16 |i your second period class, the call from Mr. Pillard. 
17 | What did Mr. Pillard ask you to do when he spoke to 
18 you on the phone? I take it there is a phone directly 
19 | in your classroom? 
20 la Right on the wall by the door. He asked ue to come to 
21 his office. | 
22 | Q. And what did you do then? | 
23 | A. I went to his office. I told the class that I was canted | 
24 to the office and I said in so many words to maintain 
2% their self control. 
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Q. Was that the first time that day that Mr. Pillard had 
spoken to you? 
| As No. He had come in my room about, I would say about 


ten or fifteen minutes after 8:00 that morning and 

came to the corner of my desk and I think he sat down 
and he said to me there would be students, - he believed 
tnere would be students wearing black armbands that day, 


a few of them, and if any wore black armbands, to 


ignore it, not to mention it and just to pretend I didn't 


see them and in the course of the conversation he 
focused on my armband but he didn't make mention 


about it. 
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Q Now, and did you go to Mr. Pillard's office when he 


requested you to do so? 


to 


3 || A Yes. 

4 | Q Could you tell us, did you have a conversation with Mr. | 

5 } Pillard in his office? 

6 | A Right. | 

7 Q Nhat wid he say to you when you came in? | 

8 A ‘the first thing he said upon my walking in the room is | E 


“Why are you wearing that armband", and I, you know, it 


10 is a difficult question to answer in one sentence. 
11 | Q What did you say? 
12 | A But there was an implication to answer it in one 

13 |) sentence. 

4 || Q And what did you say? 

5 | A I said “Because I am against killing". 

16 | Q And then what did he say to you? | 
17 | A Well, in essence, he said to me that the armband he | 
18 | considered political and that he considered it an act | 
19 | against the president of the United States and that he | 
20 would have to ask me to take it off. | 
a | Q And what did you say to him? | 
99 | A Well, firstly, I asked him to give me some time to think | 
os it over and he said "No, if I knew what I wantec to do, 

» I knew right then", and so I thought about several 

- things for a couple of moments and told him that I would 
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leave it on. 
Did he express any fear to you of physical disruption 
in the school if you left it on? 
No. The only anxiety, the only fear he expressed was | 
he seid that he probably would get calls from all of the 
parents by noon if I left it on, he he allowed me to 
leave it on and teach. 

And what did he say to you when you told him you were 
going to leave the armband on? 

He told me I would have to go to Mr. Brown's office. 
And wat did you do then? By the way, about how long 
did the conversation take in Mr. Pillard's office? 

Oh, I suppose about five or “en minutes, and so when he 
told me to go to Mr. Brown's office, I said "Well, I 
want to go by and check the class", so I went back 


upstairs and checked my classroom. 


And what was the state ~* your class when you checked 
your classroom? 

The students were quite quiet, pleasingly so. A few of 
them turned sideways in their seats talking to each other 
| 


and I just told them to remain as they were, so to speak, 


and I went on to Mr. Brown's *°% 


During the per{od that you were in ‘ir. Pillard's office, 
as far as ycu know, no teacher was siyervasing your 


students during that period of time? 
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1 A. That's right. 
2 Q Where is Mr. Pillard's office? Mr. Pillard's office is | 
3 | located right in the high school, isn't it? 
4 | A. Right. 
5 | Q And so is Mr. Brown's? 
6 A Right. 
> | Q And I take it you left your classroom and proceeded to 
8 | Mr. Brown's office? 

| 5 A inat's right. | 
10 | Q Was anyone else in the office with you when you got here? 
ee 
2 | Q And when you went into Mr. Brown's office, did you have 

r 13 a conversation with him? | 
aia ses. | 
+. Q And can you tell us what is the first thing Mr. Brown | 
+ said to you? | 
i | A. He asked me the same question that Mr. Pillard asked me, 
_ why I was wearing the armband and I gave him the same | 
- answer, because I was against killing. 
in Q And what did he say to you then? 
i A Well, essentially the same thing, that it was political | 
a and was an act against the President of the United States | 
mo Q He specifically mentioned the President of the United | 

: States? | 

24 
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Did you reply? 

Well, I remember kind of disbelief and I. said, you know, 
“We know that this began long before Mr.Nixon was 
President", and this kind of thing never occurred to me | 
that anybody would consider it an act against the 
President. 

Did Mr. Brown ever ask you to inform the class that your 
wearing the armband was strictly personal, a personal 
point of viewand that they were free to disagree with it | 
if they wanted? 
No. 

Would you have done so if he asked you? 
Gladly. 

Now, why didn't you say that to the class yourself? 
Well, I didn't see any, - I didn't feel there was any way | 
I could fit that into what was the teaching procedure 
for the morning. 

When you, - I take it you refused to remove the armband 
at the close of your conversation with Mr. Brown. 
That's correct. 

How long did that conversation last? 

Well, I would estimate it probably lasted at least 
twenty, thirty minutes. 


When you refused to remove the armband, what did Mr. 


Brown tell you to do? 


— 1 | A. I was told to go back, - well, like I had never been 
2 | fired before, what do I do, leave at noon or the end 
3 of the day and he told m to go back to my room and that 
4 ! I should leave then. 
i! 
5 lla He told you to leave immediately? 
6 | A, Right. 
7 | THE COURT: Excuse me, Mr. James. I didn't 
8 t follow that. After the conversation 
9 | with Mr. Brown, you said "I cannot 
10 || remove the armband", and what direc- | 
11 } tion did he give to you then? 
12 | THE WITNSSS: He told me to go back to my room 
13 | and get my things and leave the y 
14 | building. 
15 THE COURT: I see. | 
16 || BY MR. NEUBORNE: 
17 Q And did he say anything about getting rid of you | 
| 
18 permanently? 
i9 || & As I recall, the statement was something, - there was a 
20 statement to the effect that he was going to suspend me 
21 and that he would get rid of me if he could. 
Q And dic you return to your raom? 


A Yes. 


And were there students in your room when you returned to 
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your room? 


to 


ou 


~ 


24 


54 , 


370a 


Yes. There were students there and Mr. Pillard came 
in the room and told me to take the students to the 
cafeteria. 

And did you do so? 

And I did. 

Were the students' behavior in any way abnormal at that | 
point? 

No. 

After you took the students to the cafeteria, what did 
you do then? 

Packed up my books and got my car and headed towards 
home. | 
And where is the first place you went? 
Well, I went through, - I had to go through Corning to | 
get to my home and for some reason or other, my head was 
exceptionally clear and I said, “Well, if I haven't got 
a job, I think I better stop ind apply for one", so I 
stopped at the Board of Education Office in Corning and 
filled out a job application form anc the next stop I made 
was a telephone booth. 

And what did you do in the telephcne booth? 


Called New York City, the American Civil Liberties 


Union. 


And after that, » ere did you go? 


Then I starced back down the highway and as I did, I 
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realized that a very dear friend who had gone to 
college and seminary with me had a church that was just 
adjacent to that highway in the Village of Big Flats and 
so I pulled off there to ask him for support, emotional 
support. 

What was. his name? 

Donald Rowe. 

And what was his employment at that time? 

Methodist Minister in Big Flats. 

And did you heve conversation with him? 

How long did that conversatio:: last? 
I suppose about half an hour, 

And where did you go after that? 

To the Quaker Meeting House. 
What was going on at the Quaker Meeting House? 
We were having an around-the-clock vigil to which people 
could come and go, come into the meeting house for 
meditation and prayer or next door to the Quaker Me -ting 
House for discussion and conversation and fellowship. 


Now, during the succeeding weekand, - this is November 


14th, - did you receive any nctification from the School 


Board concerning your having worn the armband on November 
14th? 
My wife did. I wasn't there. 


Tf it is one of the let’ ars ycu 
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showed me, go ahead, sure. 

COURT: Why don't you continue, Mr. 
Neuborne. If there is anything Mr. 
Treinin wants to look at, he will lec | 
you know. I know you are both very | 


familiar with these documents. 


BY MR. NEUBORNE: 


Q 


A, 


MR. 


Is this the letter you received, a copy of the letter 
which you received? 
That's right. 

NEUBORNE : At this point, the plaintiff 


offers this letter as Plaintiff's 2. 


COURT : May be marked in evidence. 
TREININ: What is the date on that? 
NEUBORNE : November 14th. 


(Plaintiff's Exhibit Number 2 


received in evidence.) 


BY MR. NEUBORNE: 


Q 


And you returned to school on November 17th, is that 
correct. 
Monday, yes. 


Monday r>rning? 


Yes. 


no 


co 
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When you returned to school on November 17th, did you 
carry out normal routine teaching duties? 

That's right. 

Did your wearing of the armband on November l4th, in any 
way affect, in your own perception, of course, your 
ability to carry out your teaching duties on the 17th? 
No. | 


And did you teach then without incident until December 


12th? 


That's correct. 


Now, the letter that you received on the 15th stated that 
the Board deems your action to be a political act; as 
such, it is prohibited i. the school. Did you ijeem 

your wearing the armband to be a political act, Mr. | 
James? 

No, absolutely not. 
And on December 12th, you once again wore the armband 
to school, did you not? 
That's right. 

Was it the same armband, by the way? 

Yes. 

Now, both November 14th @nd December 12th just weren't 


random days, were they, Mr. James? They were days of 


national concern over the Vietnam war? 


That's true. 


to 


ou 
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And the reason you wore the armband on those days was 
because it was a moratorium day, was it not? 

That's true. 

Did other members of the Quaker meeting wear the armband 
on December 12th as well? 

That's night. | 


In the period of November 17th through December 12th, did | 


you receive any complaint from any student or teacher 
concerning your having worn the armband? | 
No. 

Now, on Decer:.. 12th, what time did you get to school? 
About 8:00 o'clock. 

And what time, - did any member of the administration 
discuss your wearing the armband with you on December 12th? 
Well, I hadn't been in my room cnly a matter of moments 
when Mr. Pillard, the building principal arrived and 
told me to go to Mr. Brown's office. 

At this time had any students come into the room? 

No. 

Were any students in the school? 

No. 


And did you go to Mr, .Brown's office? 


Yes. 


And did you have a conversation with Mr. Brown in his 


office? 


| 375a 39 


os l 1 A. Yas, I did. 

i 

2 H Q Would you give us the substance of that conversation? 

3 | A. Well, Mr. Brown ormed me that he was surprised. 

4 | He thought I was a wiser man than to wear the armband | 
} | 

5 || a second time. He was surprised at my poor judgment 

6 | and we had, - I am sure, some discussion regarding | 


7 educational principles which occurred both times and 


8 || it was obvious that he and I were equally convinced of 
9 | what we believed and so I said, you know, "Let's get 
10 | this over with". 
11 | Q And what did he say to you? 
12 | A Told we I was suspended, as I recall. | 
F 13 | Q And did he direct you to leave the building? 
14 | A Yes. 
15 | Q And did you leave the building? | 
7 Q On December 12th, did you address any student at all 
18 | while you were wearing the armband? | 
19 A. No. | 
| Q Would I be wrong in summarizing the t2tal amount of time 
21 that you appeared in the classroom wearing the armband 
29 was homeroom on November 14th and about twenty minutes 
‘ of your second period class on November 14th? 
es 9A A. That's correct. 
25 Q And were your reasons for wearing the armband to schoo. 


tr 
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on December 12th the same reasons you testified you 

wore it on November 14th? 

Yes. 

Did any student complain or make any other comment 
regarding the armband on December 12th? 

I didn't see any students. 

Now, to your knowledge, Mr. James, was your wearing the 
armbane on the 12th of December and the 14th of November 
the sole basis for your suspension? 

Yes. 

And to your knowledge, did your armband cause any 
disruption in the ordinary routine at Addison High? 

No. 

To your knowledge, were there any facts which might have 
justified somec 2 fearing that your armband would cause 
some kind of disruption? 


No. 


THE COURT: These are leading questions. 
BY MR. NEUBORNE: 
Q I am sorry. I will get at it, if your Honor will. You 


taught at Addison from September until your suspension 
in December, is that correct? 


That's right. 


During that period, could you tell us the state of the 


disciplinary Situation in the school? Was it a 


| 


I object to the continual leading. 
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well-behaved school, was it a turbulent school? 


A It was a very quiet school, especially after the 
Bronx. 

THE COURT: Especially after what? 

THE WITNESS: The Bronx. 


BY MR. NEUBORNE: 
Q The school he had taught at before, your Honor. 


Were there any sit-ins at the school? 


A. No. 

Q Were there any demonstrations? 

A No. 

THE COURT: Mr. James, could you just 
briefly sketch the normal day? 
Were most days about the same? 

THE WITNESS: Right. 

THE COURT: As far as schedule of classes? 

THE WITNESS: Standard five days a we2k 
teaching schedule everyday. 

THE COURT: / Would you tell us what classes 
you had? 

THE WITNESS: They were all English classes, 


some regents and some what they 
call locals, non-regents. I 


probawly had one study hall. I can' 


remember for sure about that, but I, 
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no doubt, had one study hall and one 
preparation or free period. 

These were all lith grade? 

Yes. 

You talked about, - when you 
say English, did you have any of thes 
broken down into sub-classes, poetry | 
or other, were they different or 
the classes all about the same? | 

Weii, the locals classes are 
quite differert in most of the 
schools. 


| 


I mean as far as your experience} 
what was it? | 
Do you mean whi n I taught the 

same, or the type oi students? 
You see, you say English, but 


of course, l..ter on, you said you had! 


a poetry class. 


That was just I had a poetry 
lesson. That wasn't a poetry class. 

What I am trying to get at is | 
what was your routine during the poe 
did the classes have titles? 


No. 


63 


{| { 
} 379a | 
| 
} 
| | 
| || THE courT: Just English ll, is that it? | 
ti 
i 
- || THE WITNESS: Right. | 
3 || BY MR. NEUBORNE: 
4 ila Were you the only llth grade English teacher? | 
5 ! A Yes, I think I was. | 
6 } Q I think what Judge Curtin was getting at, did you teach 


Cn the same lesson plan to each group of students as they 
| 
| 


8 | came in? 
1} 
9 } A. No, different lesson plans for the regents students. 
10 || Q But apart from that distinction, did you teach the same 


11 || lesson plan to each group of students as they came in? 


12 || A Yes. 
13 MR. NEUBORNE: Was that what your Honor was | 
14 | asking? 

15 || THE Court: Yes. 


BY MR. NEUBORNE: 


i 
| 
| 
| 
} 
| 
| 


| 
| 
17 | Q And did there come a time when you were finally dismissed| 
18 | as an English teacher at Addison? 
19 | A, December 12th. | 
20 | Q That was a suspension. Was there a - - 
| 
91 \ A There was an official firing. That took place in | 
January as a result of a Board meeting. . 
| Q But you were paid up until January, that January Board | 
2A | meeting? 
95 : A That's correct. 
! | 
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Q and after the January Soard meeting, you weren't paid, 


is that correct? 


A. That's right. 


MR. NEUBORNE: 


THE COURT: 
BY MR. NEUBCRNE: 
Q From your dismissal 


THE COURT: 


MR. NEUBCRNE: 


MR. TREININ: 


BY MR. 


‘e 


NEUBORNE : 


January 13th. 


There was final paycheck. 
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| 
Your Honor, that is the segment | 

of my questioning on the narrative | 
of what occurred. If the Court pleast, 
I would go into damages now, OF would| 
the Court rather have cross on this? 


I think you might as well con~ 


tinue on. 


in January - - 

As far as the record is con- 
cerned, is there any notices in the 
intervening period between December 


and January, any letters sent to Mr. 


James, or after January? 
I am sorry, sir. I didn't have 


this marked. It is a formal letter. 


(Plaintiff's Exhibit Number 5 (| 
marked for identification.) 


What is the date on that? | 
| 


There is some pen and ink notations on 


a. 


~~ 


to 
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the letter which I know nothing about and, of course, 
I am not offering those. Is this the letter that you 


received from the Addison School Board notifying you 


that you had been dismissed finally? 


TREININ: f can't hear you. I'm sorry, 
Mr. Neuborne. 

NEUBORNE : I am sorry, Mr. Treinin. I 
Should speak up. 

WITNESS : 


That is the letter I received, 
yes. 


NEUBORNE : I offer it. It is marked as 


Plaintiff's 5, your Honor. 


COURT : Mark it in evidence. May I sse 
it, please? 

NEUBORNE : Yes, sir. 

COURT: Why not continue. 


(Plaintiff's Exhibit Number 5 


received in evidence.) 


Now, prior to your receiving this letter, Mr. James, had 


you received a copy of these minutes, December 17th? 


Yes, I did. 


Now, did the Board, - the Board invited you to appear 


seuss ss 


to 
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before it, did it not? 


I had asked them if I could, yes. 

Q And was this the response that you received” 

A. That's right. 

Q And inviting your attention to the portionof the 
minutes which read "Attorney Treinin reminded that any 
meeting would not be a hearing, but it would be for 
listening to comments Mr. James might wish to make". 
Did you understand that your appearance before the Board 
would not constitute a hearing? 

A That's correct. 

Q Did you believe that you would have to write - - 

THE COURT: Mr. Neuborne, is that marked? 

MR. NEUBORNE : I am about to offer it. It is 

marked as Plaintiff's 3 and I will 
offer it now. 

THE COURT: It may be marked in evidence. 


(Plaintiff‘s Exhibit Number 3 


received in evidence.) 


BY MR. NEUBORNE: 


Q 


And you declined to appear before the Board unless they 


granted yaw a formal hearing, is that right? 


That's right. 


| 
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Q And after you declined to appear before the Board, they 
sent. you the letter which is Plaintiff's Exhibit 5, is 
that correct? 

A. Your chronology I am not sure. This letter, yes. 

Q Now, from your dismissal on January 13, 1969, until your | 
reinstatement in August of 1972, were you able to secure 
full time employment as a teacher? 

A. No. 

Q Were you able to secure full time employment in any other | 
field of work? | 

A No. | 

Q Did you attempt to find employment during this period? 

A I did. ) | 

Q I ask you to look at the documents which are identified | 
as Plaintiff's Exhibit 4 for a moment. Take some time | 
and go through them. Do you recognize that correspondenc¢? 

AY Sure do. 

Q Could you describe it for us, if you could. 

A All my job application letters. 

Q And did you send out these letters in an attempt to find 
employment after vou were dismissed? | 

A Yes, I did. | 

MR. NEUBORNE : Mr. Treinin, I will offer these 


solely, of course, for the purpose of 


showing attempt to find employment, 


to 


ao 


| 
| 
| 
| 
j 


MR. TH: .'3a* With that limitatio», 1 have no 
objection. 

THE COURT: Mark them in evidence with that 
understanding. 


| BY MR. NEUBORNE: 
| 
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not for the truth of any clharacter- 
izations or statements contained in 


the letters or any answers. 


(Plaintiff's Exhibit Number 4 


received in evidence.) ; 


Would you briefly descrive to the Court, without duplicatr 
ing the material which is in Plaintiff's 4, some of the 


places that you sought work after yuo. were dismissed? | 


You say not mentioning - - 
No, not necessarily going throuc’. every one of those, 


just mentioning a few. 


Oh, I see. Well, of course, I made the first applicatio 
at Corning. Then I applied to other schools in the 
area, my own Elmira City School System and I began to 
write letters to places more distant. I also applied 
to the Department of Social Services, because my first 


summer in New York while I was waiting to teach, I had 


worked for the Welfare Department there. Because of my 


u 
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counsel work in the ministry, I applied to the psychiatriq 
center as a counselor and wrote to a number of junior 
colleges and colleges. 
Q And were you successful in getting full-time employment? 
A No. | 
Q Were you able to find part-time or temporary employment 
during this time? 
A I succeeJed in getting, - my first part-time job as 
I recall was - - 
Q Just answer “yes" or "no". 
A, Yes. | 
MR. NEUBORNE: Your Honor, if it please the 
Court, this testimony that will come | 
in now is somewhat complex because it) 
is going to deal with «he amounts | 
| earned at various jobs and Mr. James | 
| has prepared a memorandum to refresh 
| his recollection of those amounts. | 
THE COURT: I think it would make serse that 
that would be the best way to offer 
| it and then Mr. Treinin, if he desires, 
| could cross examine on it. 
| MR. NEUBORNE: There is a memorandum prepired 


and submitted to the Court in connec- 


tion with the motions. 


THE 


MR. 


THE 


MR. 
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MR. 
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That is connected with your - - | 

Summary judgment application, 
your Honor. 

Why don't you just continue. 
I know I saw it before. There is an 
affidavit of Mr. James here. No. 

I think it was, your Honor. 


I submitted a chronology to the Court 


and a list of earnings. | 
Why don't you - - | 
I suppose we might as well go | 

throw:', it orally at any rate, sir. 
Is this it, Mr. Neubormne? 

Here is the earnings. Mr. Neubcrne, 

I have it on this sheet here. 


That is it, sir, the second page 


of that. 


Let us mark that as an exhibit 


and then you can show it to - - 


| 


Mr. Treinin has a copy, of course. 
Leave that altogether. Mark 


that as an exhibit, please. 


(Plaintiff's Exhibit Number 6 


marked for identification.) 


MR. NEUBORNE: 


THE COURT: 


MR. 


NEUBORNE : 


WITNESS: 


COURT: 


WITNESS: 


NEUBORNE : 


I would offer Plaintiff's Exhibit 
6 in evidence,with the understanding 
that Mr. James will verify each of 
those items under cross examination | 
if Mr. Treinin wishes. 

Why don't you just show that to | 
Mr. James. Mr. James, this is.a 
chronology, as I understand it, of 
your part-time employment after 
January of 1970 with the earnings 
which you were able to make during 
the periods of employment. Is this 
accurately prepared? 

Take some time. Look it over. 

Yes. 

Did you do it yourself or did 
you have some assistance in preparing 
it? | 

As I recall, my wife. I am 
not very jood with figures. 


For the Court's informaticn, 


the raw figures were supplied to me 


and I had that material typed up 


based on raw figures supplied by Mr. 


James. 


THE COURT: 


MR. TREININ: 


MR. NEUBORNE: 


MR. TREININ: 


BY MR. NEUBORNE: 
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We w.li mark it in evidence, 


subject to cross examination. 

I am sorry, did Mr. James say 
that the wife prepared the figures, 
Mr. Neuborne? 


His wife mailed the figures 


to me. 


Oh, mailed them. 


(Plaintiff's Exhibit Number 6 


received in evidence.) 


Q Mr. James, your employment in '70, '71 and '72 consists 


of work done during regtlar school hours and work that 


was performed other than during regular school hours, 


isn't that correct? 


A. Right. 


Q I wonder if you would simply, - your Honor, would it 


be appropriate if Mr. James placed a mark - - 


THE COURT: 


MR. NEUBORNE: 


Yes, certainly. 
I wonder if you would go down 
these various jobs and list the jobs 


that you performed during regular 


school hours with a check mark and 


bo 
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THE COURT: 


THE WITNESS: 


MR. NEUBORNE: 


THE COURT: 


MR. TREININ: 


THE COURT: 


MR. NEUBORNE: 


THE COURT: 
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not check the jobs that you performed 


other than during regular school 
hours. Is that more confusing than | 
I meant it to be? 
No. That is all right. | 
Therefore, the check mark indlicaben 
at that time simultaneous with teach-| 
ing in school? 
Yes. | 
That's right, ves. | 
Mr. Neuborne, may I inquire, 
when we talk about the hours, are we 
also considering the dates as to 
when Addison Schools term commenced 
and finished? 
In other words, not during the 
summer. You didn't teach there, - 
there was no summer school class. 


That's right. I meant evening 


or summer school or the early morning 


hours there were some that were done | 


} 
| 


in the early morning hours. 


All right. 


There is one complex one here, 


the part-time laborer for Werner-Salle. 


to 
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THE COURT: May I suggest, Mr. James, those 


where there would be a partial 


conflict with school hours, why don't| 


you put a different mark, maybe a 


circle. 

THE WITNESS: Okay. 

BY MR. NEUBORNE: 

Q And if you can, make an allocation between the 2.ount 
of work done during school hours and the amount of work 
done other than school hours, a percentage allocation. 

A I am putting down three-fourths during school hours. 

THE COURT: Mr. James, will that take you 

some time to do? 

THE WITNESS: No. It is half done already. 

THE COURT: I think, Mr. Neuborne, we will 


take a break now and we will be back 


in a few minutes. 


(Recess taken at 11:55 a.m.) 
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PROCEEDINGS RESUMED, PURSUANT TC RECESS, COMMENCING AT 1:35 P.M, 


GHARLES J AME S, called as a witness in his own 


behalf, and having been previously duly sworn, resumed and 


testified further as follows: 


THE COURT: Mr. Neuborne. 

MR. NEUBORNE: Before we continue, I think your | 
Honor read this to us. 

THE COURT: Leave it there, please. 

MR. NEUBORNE: I note in connection with 
Plaintiff's Exhibit 6, which is the 
schedule of earnings that we pre- 
pared, that the ink that Mr. James 
placed on Page 1 of that document 
inadvertently soaked through onto | 
Page 2, creating markings on Page 2. | 

The record should indicate that there | 

should be no ink markings whatsoever 

on Page 2. 


THE COURT: All right. 


MR. NEUBORNE: Your Honor, plaintiff has 
completed questions concerning back 
pay. The only line of questions that 


remain to be posed to Mr. James 


to 
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involve compensatory damages from 
emotional and mental distress, flowing 


from a violation of his First 
| 
| 


Amendment rights. It is that line of 
questions that I would like to put to| 


him now. 
| 
| 


THE COURT: All right. 


DIRECT EXAMINATION BY MR. NEUBORNE (Continued) : 


Q 


Mr. James, can you tell the Court the impact on your 
mental and emotional sensibilities of your being fired 
for having worn the armband? 

Well, at first there was not much of an impact. I 


assumed that in a matter of a few days I would be back 


at my work, and I was pursuaded that what seemed to me 
to be a self-evident right of mine had been exercised 
and, therefore, it would all blow over. When it really 


began to sink home that certain realities were existent, 


employment and my ability to get employment, I guess the 
first sense that I had probably was frustration, and 


yet a kind of optimism, well, this will work itself out 


quite readily, too. As time went on, I could see road 


blocks in every direction, then a definite sense of 


emasculation. It is one thing to adopt a life style 
‘ 


that may be other than average, but it is quite another 
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thing to be forced into a life style. 
2 || @ When you s..y "a life style", what do you mean? 
3 | A Well, as a result of being unemployed, why we worked 


4 il very diligently, trying to increase the amount of garden 


5 | Space and simplifying the amount of money that we spent, . 

6 ! in other words, living more simply, which, of course, 

- H should be a Quaker aim anyway, but really had not been | 

8 | taken that seriously by us until we were forced into this | 

9 position. But it became a necessity, and it lost any of | 

10 | the patina of romance it might have had before that, and | 

1 | it entailed a lot of things that you don't dream of when | 

12 } you are thinking of simplifying life style. | 
i 13 : Q Could you give us a few examples? 

14 A At first the children, like myself, thought we have | 

1s | stood up for what we believe, considering themselves 

16 | part of it in a sense, but then the point came where 

sn : the question of putting your name on a sheet of paper in | 

i. | school, it separated them from the majority of their | 

| classmates - - 

19 

- | MR. TREININ: Your Honor, may I object to any | 

a | testimony of any effect, other than | S.. 

* | the plaintiff and the allegations 

| of the complaint. : 
-~ ms MR. NEUBORNE: Of course, if it affects his 


children - - 


a | 


THE COURT: 


THE WITNESS: 


BY ' 5... NEUBORNE: 
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I would think, Mr. Treinin, 
that if there is an impact on the 


Plaintiff's children, it would be an 


impact also upon him. I would appre- | 


ciate it - - I know this is difficult 


| 
| 


you can't always reduce these kind 


of things down to a cold and a fever 


sort of illness - - if you can, give 
us some - - m ysbe you are just begin- 
ning to - - some factual examples. 


All right. That was what I was 


starting to do. My children had to 
be separated from the majority of 
their classmates, and had to put thei 
names on a roll, a list of those 


people to receive school lunches - - 


A Free school lunches, right. One cf - - my youngest 


| 
| 
| 
Q Free school lunches? | 


daughter, at the age of seven or eight, was in the 


cafeteria line at school, and was going to get ice cream 


with her ivench, and I had given her extra change so she 


could have ice cream that day, above her allotment, and 


the woman ai the cash register was having trouble making 


change, and the principal came over and said what was 


or boys, and tell us anything which 


S 
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: . | the problem, and she said she was getting ice cream, 
. | and she said, "You shouldn't be getting ice cream, you | 
3 are on welfare." 
4 Q Were you forced to go on public assistance for a period | 
S | of time? | 
6 ! A Right. This, obviously, had many ramifications and shock 
7 | waves, as far as the communication of the family about 
8 what this meant. In this case, I think it affected me 
9 | considerably more than her, because I was angry a I 
10 | expressed that anger so that that didn't happen again. | 
11 | Whereas, the original attitude manifested support and 
: 12 | kind of cheering me on, the later responses were if it 
13 | hadn't been for that armband, I could have sneakers for | 
14 gym. 
15 | Q Were you able to buy sufficient clothing for your | 
16 children? | 
17 | A. They never went without clothing, but we highly simpli- | 
18 fied what they were wearing. | 
19 Q How many children do you have? 
20 A I have four. 
21 | Q Were they all living with you when this - - 
22 | A When it first occurred, they were all living with me. 
23 | THE COURT: Would you tell me how old they 
; 2A | were then, and then were they girls 
| 
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| is pertinent. 


2 | THE WITNESS: All right. At the time that it | 
3 | occurred, their ages would have been | 
4 1 Sixteen, fourteen, nine - - I think | 
5 | that's right - - and seven. 
6 || Approximately right anyway. 


7 THE COURT: I know, Mr. James - - 

8 THE WITNESS: All daughters. | 
9 | THE COURT: - - fathers never remember ages. | 
10 | 


—_ ar 


11 || BY MR. NEUBORNE: 

12 Q Were they all girls? 

13 A, All girls. And so that we definitely did have to | 

14 eliminate any concepts of, you know, new clothes because 

15 new clothes were nice. We conceived of clothes in a 

16 | very functional way and - - 

7 | Q What about food, did you supplement your food diet in 

18 | any way? 

19 | A fhe garden that I mentioned, yes. 

20 | Q And to what extent did you use the garden to eat from? 

61 A We lived out of the gard.~ in the summertime, did a 

4 lot of canning and freezi.. to prepare for the winter. 

93 | Q Did your having been fired have any effect on your 

a | relationship with your wife? Lem 
95 | A Well, I would say at first it was kind of a solidarity, | 
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but then a lwo of questions began to come up regarding 
my right to punish the family for what I believed and - - 
Did these questions cause you any exact anxiety or 
emotional stress? 

Yes, they did. 

Did you finally resolve those questions? 

I'm not so sure from a philosophical poirt of view that 
the question has been resolved. 

Were you upset by your failure to be able to practice 
your profession? 

I was upset, it was very emasculating. [It is nice to 
think you can become kind of independent and live off 
the land, and kind of recycie your life style to 
simplicity, and just work part-time, this would be a 
kind of fine accomplishment. The problem is that it 
doesn't - - that it isn't experientially what it seems 
to be when you dream of it, and when it is involuntary 
in a sense, it becomes quite difficult. It makes me 
personally responsible. It isn't like a cooperative 
communal act in which a group of people get together and 
say we are going to do with less. It is rather where 

I create a situation where we have to do with less. 
Philosophically, you can say well, maybe I didn't create 
the situation, it was a situation that Mr. Brown and I 


cooperated in in creating. It doesn't work that way 
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1 i psychologically. 
| | bg 
9 | MR. NEUBORNE: Thank you, Mr. James. Your 
3 Honor, I have no further questions. | 
| 
lf 
THE COURT: All right. 
| } 
5 | 
| 
g || CROSS EXAMINATION BY MR. TREININ: 
- | Q Mr. James, you were raised in Hornell? 
g || » That is right. 
9 || Q And that is not too far away from Addison? 
A No. 
10 
a || Q About thirty-five miles or so? 
A I guess so. 
_ Q So that when you came to teach in Addison, you were an 
‘4 sort of coming back home? 
A Yes, sure, psycholcyically. 
15 
| Q To an area with which you were well acquainted? | 
16 |! 
| A Well, I don't know the Addison area - - I didn't - - 
17 
I knew t’.2 Hornell area. 
18 
| Q It is not far away, you knew its social and economic 
19 
makeup? 
20 
1 of Somewhere. 
21 | 
| Q As you indicated - - 
yd 
iH 
| THE COURT: Mr. Treinin, I think you are 
23 
| referring to the time when he came sia 
24 
back? 
25 


to 
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‘ 
MR. TREININ: That is right. 
THE COURT: That he knew when he did return? 
MR. TREININ: That is right. 
BY MR. TREININ: 
Q And it was quite different than your previous experience | 

in the Bronx? | 
A Yes. | 
Q Now, when you went to apply for your position in | 


Addison, what did you do? 
A. I'm not sure what you mean by the question. 
Q Well, what was your hair style, for instance, before you 


went to apply for that position? 


A. It was longer than it was when I applied. 

Q What did you do? 

A. I got a haircut. 

Q What? 

A Got a haircut. 

Q You got a haircut, and did you wear the same clothes 


that you were used to wearing prior to coming to Addison 


A Oh, I wore the same clothes. I bought something new, 


but there was no change in style. I always wore a shirt, 


tie and coat. 


Q Did you ever tell anybody that you made a special point 


to change the type of clothes you wore, the ties you wor 


? 


me 


| 
J 
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| 
| and your haircut, before you came to apply for the 
2 | Addison job? 
3 A Like I said, I did not change my style of clothing, | 
| I merely put on newer clothing. I never went to teach | 
5 without a tie on in my life or a coat. I did get a 
6 | haircut. | 
7 } Q As a matter of fact, did you tell anyone that you got | 
8 | a second haircut before you applied? 
9 A Yes. New York haircuts are notoriously trims. You look | 
0 | in the mirror after it is cut and you wonder whether 
1 ! they did anything or not. 
2 Q You made a special effort to get a different kind of 
| 
3 | haircut for Addison? | 
4 | A A shorter one. 
5 } Q Did you tell anyone that you wore a narrow tie especially 
6 | for the occasion? | 
; A Probably I did, probably told several people that. | 
8 | Q Did you tell it to Mr. Richard Harris? | 
9 | A Yes, I did. 
‘ Q Who is Richard Harris? | 
, A He is a writer. | 
" | Q When did you first meet him, may I ask? 
3 A Heavens, I don't know. Somewhere about a year and a 
- | half ago. 
1. Q Through whose auspices did you meet him? 
| A He called me on the telephone. 


| ss 
40la : 
1 || @ Who asked him to call you? | 
2 A Nobody. | ; 
3 Q And what did he tell you on that occasion? 
| A Said he wanted to talk to me. 
5 | Q Did he come down to talk to you? 
6 A He came up to talk to me. 
- | Q Upstate to talk to you? | 
he ae 
>| Q Do you recall when that was? 
10 A. Like I say, it was about a year and a half ago. | 
1 jo Did he spend any time with you? 
12 A Yes. | 
- | Q How long? 
“ A I would-say about twenty-four to thirty-six hours. | R 
- | Q Continuously or over a period of days? 
a | A You are speaking of the first time I talked to him? 
- | Q Yes. 
m | A. Okay. I think Re stayed with me about twenty-four to 
‘a thirty-six hours. I mean, of course, we didn't sleep 
m together or anything, but he was staying in Elmira at | 
“ a motel, and we spent the majority of that period of | 
am time in which he was there together. | 
nm Q He was interviewing you about this matter? | 
A. He surely was. 
24 


| 
Q And you told him the story as you saw it? 
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Surely did. 

And he wrote it a. lown? 
Yes. 

Or was it tape recorded? 
He wrote it in longhand. 


On the first occasion, he spent how many days with you, 


sir? 

As I recall it, it was about a day and a half. 
Continuously or over a period of time? 

I'm speaking of the first time. 
Yes. 


It was about a day and a half. 


Ii other words, would you say that you and he talked 
together for about twelve hours, is that accurate? 
Well, eight or ten hours anyway. 

What was the second occasion when he came to see you? | 


I don't have an exact remembrance. You mean what or when? 


The when, I'm not sure of. The what, I can deal with 
better. It was just a continuation so he could talk | 
with me more. 

How much of a period elapsed between the two meetings? | 
It was a matter of months. I wouldn't want to guess how : 
many months. 


How long did he talk to you on the second occasion? 


A very similar length of time. 
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| 
~ I Q About eight or ten hours again? 
2 | A Yes, I would say so. 
3 | Q Was there a further occasion when he talked to you? | 
4 A Yes, he came up a third time. | 
5 | Q How long did you spend with him on that occasion? | 
6 | A About the same length of time. | 
7 | Q So that was about ten or twelve hours again? | ; 
gia Right. | 
9 | Q Were there any further occasions? 
i} 
10 i A I'm not sure whether I saw him a fourth time or not. 
1] | 
ll i Q There might have been? | 
12 A. There might have been. | 
~ | 
13 } Q If there was a fourth time, how much time did you spend | 
i 
4 | with him then? | 
15 | A It would have beentne same pattern once again, I'm sure. | 
16 Q Again, this was an interview, I imagine they call it in | 
17 | depth? : | 
18 | A Yes. | 
19 | Q And, of course, you told him the truth, as you saw it? 
‘ | a | 
21 Q And after he wrote the articies that subsequently 
29 | emerged from these interviews, did you check the articles? 
23 A I did. 
‘ 24 | Q And were they accurate? ‘ 
95 | A I didn't find any serious inaccuracies, but when I did, 
} 


Lo) 


ou 
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I corrected them. 


In other words, if you found any inaccuracies, you 


corrected them? 


Only in my statements. I didn't have any right to say 


anything about the story. I had a right to say something 


about the statements. 


All the statements that Mr. Harris quoted you on in those 


articles are your statements and are correct? 


Essentially so. You know, I don't know whether I may 
have phrased something slightly different than the 


phraseology that appeared. The essence of the statements 


are true. 
The essence of the statements - - 


Are accurate, as to my speaking. 


So that when he describes the incident of you applying 
for the Addison job and of getting two haircuts and 
putting on a different type of suit and tie - - 

It wasn't a different type, it was only new from what 


I normally worked in, not from what I would have been 


driving upstate in. 


Why did you feel it was necessary to change your 


appearance? 


I always try to look as good as I can when I go for an 


employment interview. 


And did you - - 


1 
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Except for the haircut. 

What about the haircut, tell us about that? 

I got a haircut because, obviously, I didn't want to be 
victimized by some kind of a °*igma that I wouldn't 
accept this kind of judgment. I wouldn't want to be ‘1 
a position in which - - an upstate situation where long 
hair was much less acceptable than it was in the city. 
Did you expect to be victimized by some judgment? 

I was cautious, I wasn't expectant. 

As a matter of fact, when you came to Addison, didn't 


you find all manner and forms of hair styles? 


Not as a matter of fact, it wasn't like the city at all. 


It wasn't? 

No. 

Were there varying styles of haircuts? 

There was a variety. 

It wasn't all Marine cut? 

There wasn't any long hair. 

It wasn't all Marine cut? 

No, no. 

Pretty much the same as throughout our section of the 
state? 

I'm sure Addison is consistent with Hornell, if that's 


what you mean. 


That is right, and Elmira? 
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l A Somewhat consistent. | ~ 
2 | Q Did you feel, as a former minister, that perhaps to some 

a | slight extent you were perhaps engaging in some slight 

4 deception when you did this* 

5 | A jo, not a bit. Why would I be deceiving anyone? Th.t 

6 is who I was, I was still me. 

71 Q Still the same person? | 

8 A Exactly. | 

9 | a Now, let's go back to December of 1969, and try to place | 
10 ourselves in the tenor of the times. Of course, we were | 

12 true? bd 
13 A Right. 
14 Q And there was much outpouring of indignation against its 
15 conduct on the part of many people? 
16 A I think there was an outpouring of agony as much as 


indignation. 
Q Do you feel that the.e was much political turmoil as a 
result of the conduct of the war? 
A I am sure a lot of political questions were being asked. 


Q There was much effort made to stop it? 


A I'm not trying to equivocate, I'm not sure what you 
mean by stopping it. 


Q To stop the bombing? 


> 


I thought you meant to stop the demonstrations. 


11 in the midst of the Vietnam war at that time, isn't that 
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l Q No, to stop the war. | 
. | A There was much effort made to appee’ tc stop it, right. 
3 | Q And many millions of people felt that carrying on the 
: | War was wrong? 
’ A. That is *rue. 
. | Q You allied yourself with those people? 
7 ! A Yes. 
8 Q And conversely, there were many millions who felt that 
9 | the conduct of the war was necessary and proper? 
10 | A Yes. 
11 | Q And are you aware of the statistics furnished by the 
12 | Gallop Poll at that t «© that about seventy odd per cent 
13 | thought that the pursuit of the war was improper? 
14 “iR. NEUBORNE: May I object? I don't under- 
15 | stand the relevan:- of that question. 
16 | THE COURT: Well, it is cross examination. 
17 | Mr. Treinin, I suppose, as a point. 
18 | MR. NEUBORNE: I will withdraw “he objection. 
19 THE COURT: All right. I will listen to the: 
20 cross examination. If you think we 
21 | go too far, you have the right to 
object. Presently, I will overrule 
you. | 
24 THE WITNESS: Would you ask the question | 


25 again? 


3) 


THE WITNESS: I am sure there are now. I'm 


| BY MR. TREININ: 


lg 


(Thereupon, the last question 


was read by reporter.) 


not surprised by the figure. 


In other words, there was a great division of opinion 
in the country? 
There was a great difference of opinion, right. 


Many felt one way, and many others felt the other, 


correct? 


True. 


And within a year or two previous to that, President 
Johnson was literally hounded from the second nomination 
by the people who were against the war? Remember when 

he refused to run again? 

I am sure the feeling against the war influenced that 
decision. 

Then we had just gone through the horrible tragedy of the 


ar3assination of Senator Kennedy and Reverend King? 


That is correct. 
And, aS a matter of fact, at this very time, we were 
going through the trauma of the trial before Judge 


Hoffman of the Chicago Seven, it started off with eight 


on 
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and ended with seven, do you remember that? 


{ 
Yes. I'm not sure how much awareness there was nti 


A. 
of that compared to the war. 

Q It was there, wasn't it? | 

A. Right. | 

Q In other words, were you aware that just about that time | 

the National Guard had been called out in Chicago? 

A, Yes. | 

Q And that our campuses were really in a ferment during | 

this entire period? | 

A. Definitely. 

THE COURT: Mr. Treinin, do you mean Looking| 
back does Mr. James recollect that | 
now or are you asking him to reflect 
back to what he was thinking about 

| 
in the fall of 1969? | 

MR. TREININ: No, I was trying to place our | 
political and social situation at 
that time. 

THE COURT: Well, I think that can be mais? 
but isn't it important here what wd’ 
in his mind or is it? | 

MR. TREININ: I'am getting to that, your 


Honor. 
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BY MR. TREININ: 


| Q 


And in all this, you had been a part of the peace 
movement, you say, during your earlier cays? 

You mean when I was in the World Peace Commission? 
Yes. Did you engage in demonstrations during the time 
when you were teaching in the Bronx? 

Yes, Fifth Avenue Peace Parade. 

And, as a matter of fact, on the very next day after 
the first moritorium day when you wore the armband, 
where were you? 

I was in Washington. 

Doing what? 

Marching. 

With whom? 

My children and some students from Elmira College. 
And five hundred thousand more, sir? 

At least. 

That was the greatest demonstration that we had ever 
had in the history or Washington, isn't that so? 
Probably. 

And you participated in that? 

That is correct. 

By the way, I don't want you to think for a moment that 
by my cross examination I don't recognize and perhaps 


even admire your participation. You understand that, 


95 


Out of that stuggle, we selected the black armband as | 


| 4lla 
~ 1 | Mr. James? 
2 | A Yes. 
3 | THE COURT: It is a good thing that there 
4 isn't a jury here. | 
| 
. | 
6 BY MR. TREININ: | 
7 Q So when you wore the armband, you took this step inte 
8 1 context of the events of the times, is that right? | 
9 | A Surely. 
10 | Q Now, you felt very strongly about the feelings that you | 
11 testified to at all times, other than moratorium days? 
a 2 | a Right. | 
13 Q And did it occur to you to show your feelings by wearing | 
14 | the armrand on other than moratorium days? | 
15 | A I think we covered that this morning. | 
16 | Q Cover it for me, please. | 
) 17 ) A. The armband was obviously a symbol that had been eatenten 
18 by our group, and had been recognized by the pacifistic | 
19 non-violent groups throughout the nation. We struggled 
| = | to find something that would make a statement at a time 
21 | of national reckoning and prayer and vigil and judgment 
a, that would not align us in any way with those who thought 
| 4 political or violent solutions would do anything except 
' perpetrate the same evils we were protesting against. | 
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that medium of expression, and so obviously, I wore 
that in a kind of paradoxical way, as far as some of 
the other protesters are concerned. | 
Wasn't it in part an expression of protest against the 
action of the Government? 

If the Government is involved, they're involved as a 
responsible party. The protest is against killing, 
against the killing of American boys. People fail to 
articulate this. The protest didn't have to do just 

with the killing of North Vietnamese by Americans, but 
thekilling of people by people. 

So you wanted to do everything in your effort to stop 

the killing? 

Yes. 
The only one who could stop the killing was our Government 


taking certain action which you favored, is that correct? 


Yes. 

So that in effect, you were protesting in an effort to 
have our Government take a certain form of action? | 
Particularly the Executive. It wasn't a declared, 


legal war, and we were concerned that the Executive be 


aware of that part, i 20. 
Se that you wanted to bring the attention of the Executiv. 


*hat you thought the Executive was unconstitutionally 


carrying on this war? 


’ 


~] 


ite 
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Well, yes, although the constitutional question is 
secondary to the humanitarian question. 

And the only way we cou.d bring about the humanitarian 
point of view that you wish to make was by political 
action upon the part of the Executive? 

Social action. 

What do you mean by social action as distinguished from 
political? 

Social action out of a religious conscience to me is 
radically different than social action for political 
purposes. One of them seeks a ~olitical end, and has 

a kind of schemata or plan of action and result. That 
action that comes out of a religious conscience is 
terribly hard to pin down because of the fact that 
ultimately it tests - - it trusts in a kind of providen- 
tial reckoning, because those people who are making the 
statement of protest can't bring the action through 
normal channels only, but believe there is a kind of 
conscience that the person that we are speaking to also 
has, that he can be spoken to. 

Now, can a religious statement in such a context as we 
are met with in those days be made without political 
implications? 

I don't see how it can be made without political impli- 


cations, as far as ramifications are concerned. 


* 
* 
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Q So that of necessity, the making of this protest had 
political implications, dii it not? 

A. For those who were political oriented, yes. 

Q And most people are politically oriented, are they not? | 

A. I don't know. I think they are economically oriented | 
myself. | 

MR. TREININ: Excuse me. May I ask the Court's 

indulgence? 

THE COURT: Take your time. 

BY MR. TREININ: | 

Q Now, in your action in this court, you have made the | 


claim that your actions are based on religious conscience? 
| 


A Yes. 

Q Is that correct? 
A. That is correct. | 
Q For instance, in Paragraph 3 of your complaint, you | 


expressed the intent to express a deep religious convic- 


tion as a Quaker? 


A. Right. I mean I'm believing what you are reading to | 

ne. | 
0 I am being checked by counsel. | 
THE COURT: Excuse me. Mr. Treinin may 


proceed in this fashion if he desires 


Go ahead, Mr. Treinin. 


99 


referring to it. 


& 


| 415a 
~ 1 | BY MR. TREININ: 
| Q And later, in Paragraph 5, you stated or affirmed that | 
3 you were an active member of the Elmira Quaker Meeting, 
4 | is that correct? 
| 
| 5 1 A Yes. | 
6 | Q And later, in Paragraph 12, that your act was motivated | 
7 | overwhelmingly by religious conscience? 
8 A That is right. | 
9 | Q Now, we had an examination before trial in this matter | 
10 in my office, do you recall that occasion? | 
11 | A Sure. | 
LK 12 | Q March 26, 1973? 
13 | A Right. 
| 14 | Q Did you, on that occasion, state - - 
H 
15 || THE COURT: Excuse me, Mz. Treinin. This | 
16 | deposition isn't filed, I don't think, 
17 || MR. TREININ: No, it isn't. | 
18 THE COURT: Could you mark it as an exhibit, | 
19 please? | 
20 MR. TREININ: Surely. This has more than one | 
21 deposition. We are just marking the : 
a) James deposition, correct? | 
| 23 MR. NEUBORNE : You might as well mark the whole | 
> 24 thing. I assume we are going to be 
| 


to 
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THE COURT: 


BY MR. TREININ: 


Q 


THE 


MR. 


so that we know what we 
are referring to. You can mark it 


as a defense exhibit. 


(Thereupon, transcript referred 
to was marked Defendant's Exhibit l 


for identification.) 


Did you, on that occasion, tell us that as a matter of 
fact you had never applied for membership, that you 
applied only long after the incident which we are talking 
that is what I said, I am sure. 

So that in some respects, that is contrary to the 
allegations you made in your complaint? 
Apsolutely not. 

Excuse me. I didn't get that. 


You said he applied for membership? 


Never applied for membership. 


In the Quaker meeting. 
Which meeting? I understand 


there was the Long Island meeting - - 


The tUlmira meeting. 


| THE WITNESS: I think I know what he is trying 


BY MR. TREININ: 


~ 


THE COURT: Let's take one thing at a time. | 
| 


24 
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to say. I'm not sure. | 


All right. Were you ever accepted - - was this question 
asked and did you make the following rep! ,’: 
"Q Were you ever accepted as a full-fledged member of 

the meeting? 


A I never applied for a membership." 


No, look, that transcript is out of this world in in- | 
accuracies. I have a copy of that, and less of half of 


that material is correct. 


Show him that, please. 


THE WITNESS: That is unbelievable, that 
manuscript. 
THE COURT: Just wait a minute, Mr. James. 


Show him the question and answer. 


If that was incorrect, tell us so. 


I never applied for membership until 


THE WITNESS: I never applied for membership | 
until my - - there was more to the | 
statement - - until my second or onan 
year. That is what the statement or 

| 


after the armband case. 


iz 


THE COURT: 


+ 


MR. TREININ: 


THE COURT: 


MR. TREININ: 


THE COURT: 


MR. TREININ: 


THE WITNESS: 
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Let's take one thing at a time. 
Mr. Treinin, there is a statement 
there, a question and answer. 

May I read it? 

Would you read it,please, as it 
is recorded. Mr. James, wait until 
after Mr. Treinin finishes the read- 
ing. 

"Q Were you ever accepted as a 
full-fledged member of the Meeting?" | 
Answer: "I never applied for membe r- | 
ship." | 

Now, was that the question put 
to you and is that the complete 
answer? 

That is the complete answer. | 

All right. There are only two 


possible answers that. One 


possibility that it can be applied to 
the Flushing Meeting, in which case 

it would be completely correct as it 
Stands, or it could be an incomplete | 
statement, in which case, it would 


be that I never applied for membership 


until after I had been attending 
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regularly for at least a year. I 


3 


would have to lock up the date. Ia 


ie) 


| 
sure it was beyond the poin: at which | 
| 
I wore the armband, which I am sure | 


you are interested in. 


6 ! MR. TREININ: That is right, as you alleged | 
” ! in your complaint, is that correct? | 
3 THE COURT: Can we go on to another wiateanl 
9 MR. TREININ: Yes, | 
1 || BY MR» TREININ: 
- | Q Now, in reference to the Quaker philosophy on war, was | 
i “4 there a sort of a universal statement that applied to | 
1“ every member as to their participation in any protest, 
sa | either for or against the war? 
: A, Do you mean - - 
" | Q Was there a mandated position on the war? 
” A There cannot be a mandate in the Quakers. 
 Q Was there a doctrine that applied in reference to the 
19 
A war? 
se | A Not a doctrine, a tradition. 
| 
Q A tradition, and the tradition, of course, was wholly 
22 
- : A, That is right. 
24 


Q Were you bound as an individual by that doctrine or 


against any armed conflict? 
9 ; 


tradition? 


as to the fact that they did not want the conflict, the 


| 
| 
| 


| 


: 


- A No, I am not bound by it. 

3 1 Q In other words, every person, as a member of tp 

4 || Quaker faith was obliged to come to his own conclusion 

5 | on that subject? 

6 | A. Each person had to come to his own conclusion, that is 

7 | correct. 

. ! Q The determination in effect was an individual matter? 

) | A. No, that is not true. It is much more complex than that. | 
10 It is part of the community, a community of believers. 

11 } It implies an awful lot of things. Individualism in 

12 | a sense is a bad word. It should be personal and private, | 
13 | but still communal. The decision is made out of a 

14 || sense of where the other people in the Meeting are and 
5 || where you are in your personal convictions. If I had 

16 | been unable to make a decision, I would have been 

17 || accepted in the Meeting, though the accepted practice of 
18 the Meeting would have been a peace statement. 

19 | Q. Didn't Quakers differ among themselves as to their out- 
20 look on the war? 
2) || & Quakers differed widely in interpretations of the way to 
on deal with their protest, but there was no division among 
93 | in the New York area Meeting, there was no disagreement 
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conflict should be ended. 


But as you thought about the great problems that this 
terrible war presented, didn't you come to an individual 
position? 
Yes. 
As your own private determination? 

1e's decision should be individual. 
And the decision was definitely yours, is that correct? 
The decision was mine. 
That is right, so when we are talking about the religious 
aspect of your feelings, it really comes down to the 
fact that these are your own private feelings? 
Private, but common among the group in certain ways. 
Not only con.ined to the Quakers, but to many other 
well-intentioned people, millions of them? 
Though I am not certain about the quality of the peace 
testimony among the other groups regarding violence. 

In other words, you felt that the Quakers were sepvrate 
and apart in many respects? 

I think the Quakers were united in this respect. They 
picked up a lot of people along the way who thought they | 


had the right solution. There were not just Quakers 
} 


involved. I can remember standing in vigils in Washingtqn 


with Catholic priests and all kinds of people. But the| 


wuaker position is fundamentally the sense - - that wasn{t 


ict 
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something added to Quakerism. George Fox, the founder 
of Quakerism, the original roots of his conscience were 
chose of non-violence. This isn't the root of any other 
American religious group. 

But. ultimately, you arrived at your decision? 

That is corxect, 

In arriving at this very grave decision, you used certain 
criteria, did you not? 

Right. 

As we do in decision-making in any field, correct? 

Yes. 

For instance, did you look at all sides of the issue? 

I couldn't pretend to know all sides of the issue. I 

do recall your asking me this question once before, and 
I pointed out to you at that time that a Quaker doesn't 
need to study all sides of a war issue to be against a 
war, because he is against the war regardless of the 
issues. 

Did I ask you this question and did you make this 

reply: “In order to make an unprejudiced ideal, you have 
to know all the facts of the situation whether you agree 
with it or disagree?" And did you make this answer: 
“Have to know as many as you can. I doubt if you would 


know all." 
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Somewhat like that, yes. 

"All certainly available to you in order to reach this 
unprejudiced ideal, that is one of the things sought in 
the Quaker faith?" Your answer was, "Right". 
Understanding of the situation, right. There, of course, 
are Cifferent situations. War is surely different than 
many of the areas of community conflict in which you 


are seeking social knowledge. 
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Did I ask you this question, “Would you say that if you 
gave a child only one view -- let's talk abat the war 
which I hope we can talk in the past tense -- only one 
view, the administration side, could he have reachea 
this unprejudiced ideal, unpre judiced view of his role 
as a citizen of this country?" And did you answer, 
“Now, come again." "Q.: If you just gave him one view." 
"A. : I thought we just covered that by saying we have to 
have as many facts as possible. Now you are talking 
about a child in a Friends! Meeting." Did you make that 
enawere 

I don't know. Like I say, that manuscript is out of 
shape, 


Well, let's look at it. 


COURT: Mr. Treinin, I listen to this ana 


it seems to be quite similar to the 
testimony given now. Of course, you can 
read {t because Mr. James is a party. 
Read it and make it part of the record. 
If you are reading to impeach, I find 
little difference. There may be a shading 


of a word here and there. 


MR. TREININ: I want to know in order to arrive 


at a decision whether we have to hear all 


sides. 


| 
| 
| 
| 
| 
| 
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| THE COURT: Mr. James has told us his viewpoint 

| on that already. 

| mR. TREININ: If he agrees, then I am very happy. 

| HE WITNESS: There is a difference. In that oral 


hearing we dealt with two things, we 


dealt with education and the child's mind 
| in the classroom, and we dealt with a 


religious decision based on conscience, 


| 

| a and we dealt with a kind of syncretizing 
| of the two, in which we talked about the 
| Quaker child and a Quaker Meeting, and I 
am really confused. With which question 


are we dealing right now? 


BY MR. TREININ: 


| 

| 

le Ultimately we will come to the child in the classroom, 
| Mr. James. You tell us that according to your belief 
| that any action taken by your country, if unfortunately 
| it involves the destruction of life, you are against? 
A. That is correct. 

Q. Would that carry over if our country was invaded? 

| A. Mr. Treinin, I don't have the Slightest idea of what I 
| would do. 

= COURT: Mr. Treinin, this sounds to me -- 


| 
I have had enough of this business in the 
past -- like the questions that were put 
{ 


| Ka 


| 


9 
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to people when they appeared before 
Selective Service Boards. I don't want 
to interrupt your cross examination but 
I think there is enough material in the 
record without going through a number of 


hypothetical things. 


| BY MR, TREININ: 


|| Q. 


Now, let's get back to the morning of November 12, 1969 -- 


November 14th -- after you had the meeting at tue Quaker 
House a few days before when the armbands were made -- 
Right. 

-~- did you intend when you left the meeting to wear the 
armband? 

No. I only -- it was a kind of -- it was marinating in 
my mind. It was, you know, a kind of gestation, there 
was no decision made.. 

When did you make your decision to wear the armband on 
the 14th, Mr. James? 

My final decision was made in the morning when I left 
for school on the 14th. 

When you started out from your home? 


Yes. 


It was not made at the meeting held at the Quaker Meeting 


House several days before? 


No. 


| 
| 
| 
| 
| 
| 
| 
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| 

| Q. You made it up individually, and separate ana apart from 

| the action of the meeting? 

A. This is very difficult for me because I don't mean to 

| equivocate, but there is character of decision that is 

| made -- maybe I can make it clearer this way -- I would 

! never have made that decision if I hadn't been through 

| the experience of being an Friend. 

|| Q. Did I ask you this question, "You made it up individually 
and separately and apart from the meeting? A.: As far as 
it being a conscience decision on my own, you are right." 
Did you make that answer? 

4 Yes. 

C Was that a correct answer? 

| A. Sure, it was a correct answer, 

Q. Now, between the two occasions upon which you wore the 
armband, about approximately a month had passed? 

A. Right. 

| Q. And the events of the armband had received wide publicsty | 
in our area? 

A. Is that a question? 

| @ Yes. 

lA. Yes. 

| THE COURT: When you say “our area", you mean 


| 


| 


Addison? 


MR. TREININ: ; Addison, Corning, Elmira, what we 
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l call the Southern Tier, your Honor. | 


2 || THE COURT: All right. | : 
4 BY MR. TREININ: 
sig And when did you make up -- strike that, please. It 


6 | received a lot of discussion, naturally, throughout the 


7 | area, and there were letters to the editor and editorials 


8 and comments, correct? 
9 in That is correct. | 
| 
10 | @. Now, when dic you make up your mind to wear it on the 
11 | second occasion? | 
12 ie On the morning that I left for school. | 
13 | 9, So that on both occasions is it fair to say that you made | 
14 | up your mind at the last moment, just as you were going | 
15 || to school? | 
16 || A. Yes, sure. 
17 le And on each occasion it was an individual act on your 
18 } part? | 
19 I a. It was my act. I, of course, reiterate that it was made 
20 | out of a social context, context of the social ‘ieishieiania:| 
21 | of the day, and in a microcosmic way it was out of the | 
\ 
22 Quaker context. That is also a context, too. 
slo It was not mandated by anyone? 
Ht 
24] A. Definitely not. 


3 1 Q. Or any institution? 


| 


| 
| 
| 


} 


Right. 


Now, we made some reference during my cross examination 


that it is difficult to disassociate any religious 


action without it having political implications? 


| Ae That is correct, 


|| THE COURT: Mr. Treinin, there is a Doctor 


Torino on the phone, I think he would like! 
to talk to you. We will take a bree 

| 
AS soon as you come back, we will continue, 


Thank you. 


We will take a short recess. 


(Thereupon the Court was in recess 


:40 p.m.) 


* #*e# ££ # He HH 


| 
(PROCEEDINGS RESUMED, PURSUANT TO RECESS, COMMENCING AT 2:50 p.m.) 


CHARLES JAMES, called as a witness in his own 
behalf, and having duly affirmed, resumed and testified further 


8 follows: 


BY MR, TREININ: 


Q. During that examination, Mr. James, did I ask you this 


tr 


430a 


question, and did you make this reply? "Q.: Then you 

| 
recognized the fact what you say stems from the religious,| 
to others it might appear to be political implications? 


A.: I think that is obvious from the case." | 


That is right. 


1 
THE COURT: Mr. Treinin, as I said before, I 


te 
aw 


don't want to interrupt your cross | 
examination, but so I can understand this, 
it seems to me from reading the Court 
of Appeals decision in this case, and 
considering the Russo case, and consider- | 
ing the Supreme Court decision in Tinker 
ar other cases, now, you know, I listened 
to Mr. James' explanation, but those cases, 
Russo and the others, isn't that on a | 
broader base, in that Miss Russo, for 
example, her act wasn't religious? I 
Suppose you might characterize it ag 

political or sociologic. So, you know, 
does it make any difference really what 


the motive is? We have a symbol here, and 


a symbol means one tiing to the wearer, 


and it can mean a ict of things to the 


viewer and, frankly, under the decisions 


we have, does it make any difference? 


iT 


“_ 


|MR, TREININ: 


|| THE COURT: 


| 
| 
|MR, TREININ: 
| 


THE COURT: 


MR. TREININ: 


THE COURT: 


MR, TREININ: 


ene COURT: 
i 
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Yes, ultimately, because I hope this 


is all background to bring i* into the 


context of the classroom and the position | 


of the teacher vis-a-vis the students, 


and that is the issue in this case. 

How are we going to be able to do 
that? 

By showing that really, contrary to 
the admonition of the Second Circuit, this| 
was a@ political act, to have political | 
influence on the students, and contrary 
to the admonition of the State Department 
of Education, and contrary to the etnical 
code of the teaching profession, present- 
ing only one side of a highly debatable 
political issue. 

Number one, are we going to have 


testimony from the pupils? 


No, but we are going to have testimony 
from educators. | 
All right. At least, I understand 
your point, I am beginning to understand | 
your point. Very well. 


May I proceed? 


Certainly. 
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1 || BY MR, TREININ: 
212 Was this question asked? "Q.: You appreciate two 
3 | different people can honestly, seeing one incident, say 


{ this is my political conviction, and the other looking 


ow 


at the same action, saying this is my religious action? 
6 | A. : What happened in my case -- I realize now the fact 


7 | it was -- my religious action was never accepted as a 


8 ! reality. I think it was automatically accepted as a 

9 | political one. Therefore, the content of the action, as 

10 | I told Mr. Neuborne, the content of the act was interpretet 

11 for me, instead of my being the interpreter of the act." 

12 Was that answer made? | 

13 la. Yes, essentially. | 

14 | @. "So you recognize the fact that what you claim as your 

15 religious affirmation, to another one, totally unpre judiced 

16 and totally responsible, may appear as a political 

17 | affirmation, unless he is good enough to come up to and 

18 | find out what happened." Was that question and answer 

19 | made ? 

2» | Yes. 

a1 || MR. NEUBORNE: Your Honor, I have no objection to | 

99 | offering the whole deposition in evidence. 

03 || THE COURT: Mr. Treinin, I see nothing impeaching). 

24 | I don't know what your purpose is. If 
a 

2 | you want to read it all -- 
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